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CURRENT TOPICS. 


A crying evil of our appellate court prac- 
tice, and one of the most fertile causes of 
overburdened dockets, is the condition of the 
record when the case reaches the court above, 
it usually being an undigested mass including 
much that is merely formal, and not at all 
pertinent to the real question in issue. From 
this mass of chaff the kernel of the contro- 
versy must be sifted, and this process in- 
volves the expenditure of much labor and 
pains, and the loss of much valuable time to 
both court and counsel. It would seem that 
the difficulty arises from our loose system of 
pleading, which results in the multiplication, 
instead of the narrowing, of issues. A val- 
ued correspondent, a subscriber of long 
standing, who is an eminent and experienced 
practitioner, writes to propose a remedy, the 
simplicity of which would seem to recom- 
mend it, provided it should prove upon trial 
to be practicable as well, and we, for our 
part, see no reason why it should not, and 
upon that subject we invite an expression of 
the opinions of our readers. Our friend 
writes as follows: 


Editor Centrat Law Journal: 

Having been a subscriber to your valued Journal 
ever since its first volume, I take the liberty of writing 
a brief suggestion in relation to the topie of over- 
worked appellate courts. 

It seems to me that a great deal of time and 
labor would be saved to these courts if the records 
sent them were abbreviated, and that this could 
be done, at least in very many cases, will appear, I 
trust, from the following plan, namely: let the sylla- 
bus be made in the lower court and not in the 
upper. This may appear a little odd at first glance, 
but it is only the same as saying that in appeals the 
exact questions should be certified, just as is now done 
in many States in cases in which small amounts are in- 
yolved. While it would perhaps be difficult to pur- 
sue this planin cases depending upon complicated 
statements of facts, or upon voluminous evidence, yet 
in very many others it could be successfully used. 
Every lawyer must have noticed appeals covering 
many printed pages, in which there was after all but 
a single *‘point’’ of law to be decided, and that when 
decided is found stated, perhaps, in four or five lines. 
Now wou'd it not be better in such a case, less 
troublesome to the appellate tribunal,and vastly more 
economical to the litigants, if the lower court would 
‘of itself prepare the syllabus—i. ¢., state concisely the 
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**point’’ and its views thereon, and then let the up- 
per court either approve or reject the same. I 
have in mind now an instance in which the ‘‘ab- 
stract’’ covered sixteen printed pages, such had been 
the multiplicity of pleadings, ete., and yet the real 
question finally presented by the issues could have 
been stated in just five lines. Provision might be 
made to the effect that the attorneys should agree on 
the form of the questions appealed, and on their fail- 
ure that the court prepare the same, and if either is 
still dissatisfied that he may prepare the questions ac- 
cording to his own view and support that with a tran- 
script of the original pieadings; any trifling or unnec- 
essary conduct of this kind, however, could be re- 
buked with a taxation of costs. If statutes, or rules 
of court, could be adopted as here designated, they 
would certainly be of material assist ince. I would like 
to know how this plan appears to you or to your 
readers. 


We printed, last week, the very attractive 
prugramme of the proceedings of the Mis- 
souri Bar Association at its coming second 
annual meeting, which will take place at Se- 
dalia, on the 27th and 28th of December. It 
is very much to be hoped, not only that the 
meeting will be largely attended by those 
lawyers who are already members of the asso- 
ciation, but also that those practitioners who 
have not yet connected themselves with the 
organization, will avail ‘hemselves of this op- 
portunity to do so by sending their names to 
some member of the local council in their 
circuits, or of the general council, to be acted 
upon by the association at the coming meet- 
ing. So far, the success of the association 
has been all that the most sanguine of its 
friends could have hoped for it. Barely two 
years after its organizatiou, it numbers near- 
ly three hundred members, which may prop- 
erly be said to represent the most eminent 
and progressive portion of the Missouri bar. 
It is much to be desired, wowever, that it 
should have among its membership, lawyers 
in every circuit and county, which is not the 
case at present, 52 of the 116 counties, and 6 
of the 29 circuits being unrepresented. It is 
only by maintaining and perfecting such or- 
ganizations that the bar can hope to make its 
influence felt in elevating the standard of pro- 
fessional ethics and intelligence, or in obtain- 
ing the enactment of much needed measures 
of law reform. 
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LIABILITY OF EXAMINERS OF TITLES 
TO REAL ESTATE. 





The persons embraced under this head may 
be divided into three classes. First. Private 
parties who engage in the business of search- 
ing records, examining titles and preparing 
abstracts thereof, for compensation. Sec- 
ond. Search clerks, whose official duty it is 
to search the public records, and certify re- 
turns to inquiries propounded respecting their 
contents. Third. Attorneys and counsellors 
at law who are called upon to advise respect- 
ing titles. The hability of each for want of 
skill, or ordinary care and diligence, is well 
established.+ 

As to what will constitute actionable negli- 
gence on the part of an abstractor, it has 
been held that where a party undertakes for 
a valuable consideration to furnish another 
with an abstract of title, or statement of the 
conveyances and encumbrances affecting a 
tract of land, and incorrectly reports the 
quantity of land previously conveyed, he will 
be liable to respond in damages to the party 
who, relying upon such information, pur- 
chases the land.? So where a party employed 
to examine the records and make an abstract 
of the title to certain real estate, omitted to 
note the fact of a judgment and sale of the 
land for taxes, of which the purchaser was 
ignorant until the time of redeeming had ex- 
pired, whereby he was caused to pay out 
money to remove the cloud upon his title, it 
was held that the party making the abstract 
was liable in damages to the purchaser for 
the sum so paid by him to remove the cloud.* 
In defense to the above, it was contended 
that the evidence failed to show that at the 
time the search was made the judgment was 
of record; but the court held that, in the 
absence of proof to the contrary, it would be 
presumed the officers of the court did their 
duty, and promptly made a record of the 
judgment and sale. It was also contended 
that it did not appear from the evidence that 
the appellants agreed to furnish a complete 
abstract of all that appeared upon the rec- 
ords relating to, and in any way affecting the 
title to the property. To which Scofield, J., 


1 Story on Bailm., sec. 431; Chase v. Heaney, 70 
Hl. 268. 

2 Clark v. Marshall, 34 Mo.,429, 

¥ Cheese v. Heaney, 70 Lil. 266, 





in delivering the opinion of the court, says: 
‘*The evidence shows that the appellants held 
themselves out to the public as being engaged 
in the business of searching the public rec- 
ords, and making abstracts of titles for com- 
pensation; th. appellee requested them to 
make an abstract of the title to his property, 
and paid them the compensation which they 
charged therefor, and this is all that was 
necessary for the purpose of the present suit. 
Nor do we consider it was competent for the 
appellants to limit their liability by an ob- 
scure Clause in their certificate appended to 
the abstract, without especially calling the 
appellee’s attention to it. They undertook to 
furnish him an abstract of what appeared up- 
on the public records affecting the title to his 
property, and he was authorized to rely upon 
their competency and fidelity in this respect. 
When, therefore, they discovered that they 
could not furnish him with a complete and re- 
liable abstract, it was their duty to notify him 
of the fact, so that he might apply else- 
where.”’ 

In some of the States it is the practice for 
the examiner, after having ascertained the 
chain of title by inspection of the records, to 
direct written requisitions to the clerks of the 
various offices for searches for incumbrances 
or liens of record that may affect the prop- 
erty. In large cities this method is rendered 
necessary, or at least convenient, in order to 
avoid the throng of applicants which would 
otherwife crowd the offices, and also to pre- 
vent the subjection of the records to the 
carelessness, or fraudulent designs, of the 
searchers. In a few of the States it is made 
the duty of recording officers to search their 
records, upon application, and give certifi- 
cates as to the chain of title to any specific 
real estate therefrom. The liability of all 
such officers is either fixed by statute or is es- 
tablished under the general law of negligence. 
They are also liable for the acts or omissions 
of those whom they delegate to do the work.* 
Thus, the plaintiff intending to purchase cer- 
tain real estate in the City of Brooklyn, em- 
ployed the defendant to search for taxes and 
assessments upon the premises. The defend- 
ant afterwards delivered to him two returns, 
one being a search for taxes, certified by the 


4Gerard’s ‘Titles to Real Estate, 757; Kimball y, 
Connolly, 38 How. 247. 
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defendant, and the other a search for assess- 
ments, certified by a third person, not em- 
ployed by the plaintiff, and received the usu- 
al fees for both searches, with an additional 
sum for expediting them. The plaintiff com- 
pleted his purchase, on the faith of these re- 
turns, receiving a deed containing a covenant 
against assessments and incumbrances. An 
assessment upon the property, for street im- 
provements, not disclosed by the search, was 
afterwards discovered and paid by the plaint- 
iff. It wasin the name of one who owned 
the property when the proceedings were com- 
menced, but not the owner when the assess- 
ment was confirmed or the search was made. 
There was no evidence that the commission- 
ers were notified of the change of ownership, 
nor was there any evidence as to the respon- 
sibility of the plaintiff’s grantor. The court 
held that the evidence authorized the jury in 
finding the defendant responsible for negli- 
gence in the search for assessments; that the 
assessment paid by the plaintiff was valid, 
and a lien at the time it was paid; and that 
the covenants in the plaintiff’s deed furnished 
no defense, the burden being on the defend- 
ant to show, and he having failed to show, 
that they had preserved, or were available to 
preserve, the plaintiff from damages or loss.® 
In Pennsylvania it is a part of the duty of a 
prothonotary to make searches and give cer- 
tificates of the liens of judgments, and his 
sureties are liable for damages incurred by a 
purchaser of the land, through a mistake in 
the certificate of judgments; and it is imma- 
terial that there is no seal attached to it, and 
that there is no proof of payment of the fee.® 
So a recorder of deeds and mortgages giving 
a certificate that he has searched and could 
find no mortgage, and charging and receiving 
the fee allowed by law, is liable on his bond 
if it afterwards appears there was then a 
mortgage on record by which the party ob- 
taining the search is prejudiced.’ But where 
the bond was merely ‘‘to deliver up the rec- 
ords and other writings belonging to said of- 
fice, whole, safe and undefiled, to his succes- 
sor therein, according to law,’’ the sureties 


5 Morange v. Mix, 44 N. Y. 315. 

6 Zeigler v. Commonwealth, 12 Pa, St. 227. 

7 The securities are liable on the bond for all that 
the principal is. McCarahan v. Commonwealth, 5 W. 
& 8. 21; Houseman v. Girard L. & B. Ass’n., 81 Pa. 
St. 256. 





were held not liable for false searches.° The 
officer is not bound to make an examination 
in the sense of passing upon the legal effect 
of the instrument, but merely to give infor- 
mation as to what is of record.® 

The liability of an attorney for defective 
advice as to titles is the same whether the ad- 
viser ranks as a conveyancer or as counsel. 
If he assumes to act as counsel, and accepts 
a fee therefor, he will be responsible for his 
opinions. An attorney, however, is not 
bound to perfect accuracy or perfect care ; 1° 
but if through his carelessness, or that of his 
clerk, loss ensues, he is liable.44 Thus, al- 
though relief may be given at the suit of a 
client against his solicitor for loss sustained 
by reason of negligence, yet where the loss 
was in respect of a matter of conduct as to 
which the advice of the solicitor was founded 
on the opinions of competent surveyors as to 
the value of the property, and those opin- 
ions submitted to the judgment of the 
client, the court dismissed the bill.?? 

But where the attorney of the vendee of 
an estate was employed to investigate the ti- 
tle thereto, and in taking the opinion of cout- 
sel thereon, omitted to mention certain 
instruments materially affecting the title, and 
upon the faith of the opinion given—which 
would have been different had the instruments 
been mentioned,—the attorney was held liable 
for the damage occasioned by his negligence. }* 
Where the client himself has made inquiry, 
and leads his attorney to believe that he is 
satisfied in reference to any matter of fact in 
question, whereby the attorney is lulled into 
a false feeling of security, he may be excused 
from a charge of negligence.* But great 
caution should be exercised in relying upon 
representations made by a client, as the ten- 
dency among such is almost universally to de- 
preciate the importance of thorough search, 
in order, in many instances, to lessen the fee 
of the attorney. The facts which are held 


8 Commonwealth v. Harmer, 9 Phil. 90. 

9 Lusk vy. Carlen, 5 Ill. 395. 

10 ‘He is not expected to anticipate rulings over- 
turning the law as it existed when he gave his opin- 
ion. It is sutticient if he accepts the law accepted by 
good professional men.’? Weeks on Attorneys at Law, 
520. 

lt Weeks on Attorneys at Law, 520, and authorities 
cited. 

12 Chapman v. Chapman, 9 L. R. Eq. 276. 

13 [reson v. Pearman, 5 Dowl. & R. 687. 

14 Wuine v. Kempster, 1 F. & F. 695. 
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sufficient to absolve an attorney from the du- 
ties and liabilities imposed upon him, and the 
benefit of which is the object of his employer 
to secure, should be very strong, and will be 
for a jury to determine.> Where an attor- 
ney was employed by a client who proposed 
to advance money on the security of a legacy 
given undera will to the borrower, it was 
held that the attorney was not justifiable in 
relying upon'a partial extract from the will 
furnished by his client, unless the latter 
agreed to take the responsibility upon him- 
self.46 In this case, the court says: ‘‘The 
complaint is, that Mr. T did not go to the 
Commons and examine the will itself. I 
am of opinion, that by law it is the duty of 
an attorney not to content himself with a par- 
tial extract from a will, unless something pass 
between himself and his client which shows 
that it is unnecessary to consult the original.’’ 
How far an attorney would be justified in re- 
lying upon a partial or incomplete abstract 
furnished him by his client, without having 
recourse to the records and documents them- 
selves, is a matter yet to be determined. 

As to the nature of the liability assumed by 
one who undertakes to examine the title to 
real estate and furnish an abstract, or make 
a search, or to pass an opinion upon the ti- 
tle; and to whom such liability extends, the 
authorities are not at all agreed. It appears 
to be settled, however, that the contract is 
not one of indemnity, but merely an under- 
taking that he will faithfully and skilfully 
perform his work. The foundation of an ac- 
tion of damage for a breach thereof, is the 
implied promise to perform with care, dili 
gence and sufficient skill, the duty underta- 
ken for the compensation agreed updn, and, 
therefore, the cause of action arises, if at all, 
when the certificate of title or search is de- 
livered, and the statute of limitation com- 
mences to run from that date.1”7 From the 
Janguage employed by the court in Page v. 
Trutch,!* it would seem that the contract was 


See State v. Leach, 6 Me. 68. Where the party 
applying to the recorder for a certificate as to incum- 
brances, stated that he knew about an attachment up- 
on the land, that it did not amount to anything, and 
that he desired the certificate for his own private use, 
whereby the recorder was induced to give a clear cer- 
tificate. Held, misconduct, which properly subjected 
the officer to removal. 

16 Wilson v. Tucker, 3 Stark. 154. 

17 Rankin v. Shaeffer, 4 Mo. App. 108. 

88 Chicago Leg. News, 885, U. 8. C. U., D. Oreg. 





regarded as one of indemnity; but this was 
not a question in issue in the case. In giving 
his decision, Deady, J., said: ‘‘The certifi- 
cate is not to be considered a warranty against 
every frivolous and speculative question which 
the dishonesty of the debtor or the ingenuity 
of counsel may interpose against the enforce- 
ment of the security; but I think it ought to 
be held as a warranty or representation, not 
only that the mortgage would be found or held 
to be valid at the end of a protracted and ex- 


pensive litigation, but that there was no pal-| 


pable grave doubt, or serious question con- 
cerning its validity.’’ This was a case in 
which an attorney was employed to examine 
the title to property offered as security for a 
loan, and it was held that he was responsible 
to the lender, though the expenses of the ex- 
amination were borne by the borrower.!9 The 
same attorney was afterwards employed to 
foreclose the mortgage which was contested, 
but he was not allowed any extra compensa- 
tion because of labor and time consumed in 
such suit in contesting the validity of such 
mortgage upon a question within the scope of 
his certificate. The court holding that the 
defendant having taken the security in ques- 
tion upon the opinion cf the attorney that it 
was valid. Whatever extra labor or risk the 
latter incurred in the enforcement of the 
mortgage on account of its alleged invalidity, 
was incurred in contemplation of law and 
good morals for himself and not the defend- 
ant, and therefore he was only entitled to 
compensation for an uncontested suit to fore- 
close. In Pennsylvania it has been held that 
the liability of an officer for a defective search 
is to the party who employs him alone, and 
that an action of damages can not be sus- 
tained upon a certificate given to an antece- 
dent purchaser.2° This becomes a very im- 
portant question where the practice is for the 
vendor to procure the requisite searches, in- 
asmuch as the vendee is the only one liable 
to be damnified by any mistake or inaccuracy 
in the search. In Houseman v. Girord, etc. 
Association, above cited, one Leslie was to 
procure a loan from Houseman, to be secured 
by a mortgage on his property; plaintiff's 


19 And see Donaldson v. Haldone, 7 C. & F. 762. 

20 Commonwealth v. Harmer, 9 Phila. 90; Hous- 
man v. Girard Mut. Build. Ass’n, 81 Pa. St. 256; Hood 
v. Fahnstock, 8 Watts, 489; Brocken v. Miller, 4 W. 
& 8. 110. 
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econveyancer ordered a search for liens. 
Through Leslie he obtained a certificate from 
the recorder to the effect that all was right. 
It afterwards proved that there was a mort- 
gage on record covering the full value of 
the security. The court held that the record- 
er was liable, and that the employment of 
Leslie by the plaintiff did not affect them by 
his knowledge; nor was it negligence on the 
part of the conveyancer, imputable to the 
plaintiff. In another case it was held that, 
although the recording officer is liable only 
to the person who employs him, he may, by 
affirming its correctness to another, become 
liable for a mistake therein to such other per- 
son. This was a casein which a certificate 
was given to a borrower of money, and the 
lender, not relying on it, sent his agent with 
the borrower to the officer who, at the request 
of the agent, made a new search of the rec- 
ords, and reaffirmed the correctness of his 
certificate, which was held to be a renewal 
and redelivery of the certificate direct to the 
lender. 24 

We apprehend that the correct rule would 
‘be, that where an examiner gives a certificate 
respecting title to an intended vendor, he is 
responsible for its correctness to one deal- 
ing with such person upon the faith of the 
certificate given. The purchaser, we con- 
clude, in all ordinary transactions of this 
kind, may fairly be considered as a party to 
the undertaking of the examiner. But where 
the certificate has been transmitted to other 
parties, no privity of contract exists, and 
there is no consideration for a new obligation, 
consequently the examiner should not be held 
liable. To sustain a claim of damages, it 
must appear that actual damages were sus- 
tained, by reason of the negligence com- 
plained of.2?_ If no money is advanced on the 
faith of the examiner’s certificate, as where, 
at the time of the examination, the property 
had already been beught and paid for, there 
can be no recovery for a failure to report an 
incumbrance; nor where the judgment omit- 
ted in the certificate is voluntarily paid and 
satisfied of record by the purchaser. The 
defendant may show that the person against 
whom the judgment was rendered, had, at 
the time the judgment was paid by the plain- 


21 Sievers v. Commonwealth, 6 Week. Not. Cas. 17. 
22 Kimball v. Connolly, 42 N. Y. 57. 





tiff in the damage suit, other unincumbered 
real estate in the county, sufficient to satisfy 
the judgment. So, where the existence of 
the lien omitted in the abstract can be mate- 
rial to the purchaser only by reason of an 
understanding between him and his grantor, 
of which the examiner was ignorant, and by 
reason of which a deed, appearing upon its 
face to be absolute, was held to be a mort- 
gage, no action will lie. 7° 
W. B. MartinpDate. 


23 Roberts v. Sterling, 4 Mo. App. 593. 





PRIVILEGE —PHYSICIAN’S EVIDENCE 
IN LIFE INSURANCE CASES. 





When Mr. Bliss wrote his able work on Life 
Tnsurance, he said: + ‘‘New York has a pe- 
culiar statute which forbids a physician to 
disclose any information which he may have 
acquired in attending any patient in a profes- 
sional capacity. Though passed fora very 
different purpose, it is claimed that its terms 
cover the case of a physician referred to by 
the applicant and also the physician who at- 
tends during the final illness. No reported 
case has passed upon this statute as applica- 
ble to life insurance, but in an unreported 
case at nisi prius, objections to evidence 
based on this statute were overruled.’’ 

Since this was written, however (1871), 
this statute has been frequently passed upon 
by the Court of Appeals, and the fact that 
similar statutes exist in many of the States, 
makes this a question of quite general inter- 
est and importance. 

Information acquired by physicians during 
the treatment of a patient was not privileged 
at the common law, though we find the judges 
at an early day deprecating the fact that such 
was the law, and strongly urging the exten- 
sion of the rule of privilege to cover cases of 
this nature.? 

The statute referred to is as follows: 
‘* No person duly authorized to practice 
physic or surgery shall be allowed to disclose 
any information which he may have acquired 


1 Sec. 381. 

2 Duchess of Kingston’s Case, 20 How. St. Tr. 613; 
Wilson vy. Ratsall, 4 T. R. 759; 1 Whart. on Ev., sec. 
606. 
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in attending any patient in a professional 
character, and which information was neces- 
sary to enable him to prescribe for such pa- 
tient as a physician or do any act for him as 
asurgeon. % 

The first reported life insurance ease in 
which this statute was applied, is that of Ed- 
ington v. Mutual Life Ins. Co.,4 where the 
court say: ‘*The testimony of the physicians, 
offered upon the trial, we also think was prop- 
erly rejected, for the reason that the inform- 
ation asked for was obtained by the several 
physicians while attending the insured, as a 
patient, in a professional character, and was, 
therefore, privileged within the provisions of 
a statute of this State.° The statute is very 
explicit in forbidding a physician from dis- 
closing any information received by him which 
is nécessary to enable him to prescribe for a 
patient under his charge. It isa just and 
useful enactment, introduced to give pro- 
tection to those who were in charge of phy- 
sicians from the secrets disclosed to enable 
them properly to prescribe for diseases of the 
patient. To open the door to the disclosure 
of secrets revealed on the sick bed, or when 
consulting a physician, would destroy confi- 
dence between the physician and the patient, 
and, it is easy to see, might tend very much 
to prevent the advantages and benefits which 
flow from this confidential relationship. The 
point made that there was no evidence that 
the information asked for was essential to 
enable the physician to prescribe, is not well 
taken, as it must be assumed from the rela- 
tionship existing that the information would 
not have been imparted except for the pur- 
pose of aiding the physician in prescribing for 
the patient. Aside from this, however, the 
statute in question, being remedial, should 
receive a liberal interpretation, and not be 
restricted by any technical rule. When it 
speaks of information it means, not only com- 
munications received from the lips of the pa- 
tient, but such knowledge as may be acquired 
from the patient himself, from the statement 
of others who may surround him at the time, 
or from observation of his appearance and 
symptoms. Even if the patient could not 
speak, or his mental powers were so affected 
that he could not accurately state the nature 


32 R. S., 406. 
467 N. Y., 185. 
52R. S., 406, sec. 73. 





of his disease, the astute medical observer 
would readily comprehend his condition. In- 
formation thus acquired is clearly within the 
scope and meaning of the statute.’’ It is 
further held that ‘‘there is no ground for 
claiming that the right of objecting to the 
disclosure of a privileged communication is 
strictly personal to the party making it, or to 
his personal representatives, and that it can 
not be available to a third party. No valid 
reason is shown why an assignee does not 
stand in the same position in this respect as 
the original party, and the decease of the 
latter can not affect the right of the former 
to assert the privilege.’’ In Dilleber v.- 
Home Life Ins. Co.,° decided 1877, the same 
rule was reiterated and approved. In Grat- 
tan v. Metropolitan Life Ins. Co.,7 decided 
March, 1880, this ruling is again affirmed. 
After citing these previous cases, the court 
say: ‘*In the case before us, the referee had 
presented for examination a witness who was 
first called to the sick woman that he might 
discover her disease. He learned the symp- 
toms of it that he might treat her, and 
watched the symptoms as they developed and 
terminated in her death. It was for such a 
purpose, and during this time only, that he 
saw her, and during all this time he atteaded 
her as her physician. He had acquired 
knowledge in no other capacity, or for any 
other purpose. He had none, therefore, that 
he could disclose. His diagaosis was made 
upon her employment, and whether aided in 
this by visible sign, or audible communica- 
tion, can make no difference. Whatever op- 
portunity he had for knowledge concerning 
her, was afforded by his employment, and its 
import was necessary to him that he might to 
her advantage practice his art, or, in the lan- 
guage of the statute ‘‘prescribe’’ for her. 
The information so obtained must remain en- 
closed with him, for he is forbidden by stat- 
ute to ‘‘disclose’’ it. The word must be ta- 
ken in its fullest sense. He must not tell it; 
not because the patient declared the commu- 
nication~to be' confidential, or because the 
physician considered it so, but because the 
statute says that the communication to him 
shall not be by him disclosed or told. Any 
other rule will annul the statute, and permit 


981; s. C., 88 Am. Rep. 435. 
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it to be evaded. I confine these observations 
to the case in hand, or one similar, where 
communications begin with and follow the 
employment of the physician, and are the re- 
sult, or consequence, of the relation he sus- 
tains to his employer or patient. The court 
need lay down no rule; the statute is the 
rule, and we are merely to inquire whether 
the case comes within it. If it does, we 
should abide by it.’’ 

The case of Edington v. A°tna Life Ins. 
Co.,® has been cited as authority for a con- 
trary rule, but an examination of the case dis- 
closes the fact that the opinion ofEarl, J.,who 
announced the decision of the court, was not 
concurred in by the remainder of the court, 
who simply concurred in the result; while it 
appears that in Grattan v. Metropolitan Life 
Ins. Co., above cited, Earl, J., dissents from 
the opinion of the court upon this very ques- 
tion. The case can not, therefore, be re- 
garded as authority, or as expressing the 
opinion of the Court of Appeals. 

The Michigan statute 1s an exact copy of 
that of New York, butit has received a little dif- 
ferent interpretation. Although not relied upon 
in any reported life insurance case, its scope 
has been pretty clearly defined. In Scripps 
v. Foster,® Marston, J., says: ‘*‘The object 
of the statute 1° is to prevent the abuse of the 
confidential relation existing between the phy- 
sician and his patient, and is for the protec- 
tion of the latter. Where the relation is such 
that no confidence is reposed, there is none to 
be abused.’’ Graves and Cooley, JJ., con- 
curred. Campbell, J.,said: ‘‘I agree with 
my brother Marston, that the rule excluding 
medical testimony of matters learned in med- 
ical treatment, is a rule of privilege against 
the betrayal of personal confidence.’’ In 
Fraser v. Jennison,! the court, per Cooley, 
J., say: ‘This statute, as we have held, 
covers information acquired by observation 
while in attendance upon his patient, as well 
as communications made by the patient te 
him ;!? but the rule it establishes is one of 
privilege for the protection of the patient ;!* 
and he may waive it if he sees fit, and what 


877N. Y., 564. 

941 Mich. 742. 

102 Comp. Laws, sec. 5943. 

1142 Mich. 225. 

12 Briggs v. Briggs, 20 Mich. 34. 
% Scripps v. Foster, 41 Mich. 472. 





he may do in his life time, those who reépre- 
sent him after his death may also do for the 
protection of the interests they claim under 
him.’ In Campan v. North,” it is said: 
“The rule given by the statute is beneficial 
and based on elevated grounds of policy, and 
it ought not to be frittered away by refine- 
ments. It is not to be forgotten, however, 
that parties have their rights. * * * * 
So far as practicable, the courts ought to see 
to it that the statute is not used as a mere 
guard against exposure of the untruth of a 
party, and that a rule intended as a shield is 
not turned into a sword.’’ 

In regard to the means by which the informa- 
tion is’ acquired, Michigan agrees with New 
York, the court, in Briggs v. Briggs,?® Cooley, 
J., saying: ‘*‘We do not understand the in- 
formation here referred to, to be confined to 
communications made by the patient to the 
physician, but regard it as protecting with 
the veil of privilege, whatever, in order to en- 
able the physician to prescribe, was disclosed 
to any of his senses, and which, in any way, 
was brought to his knowledge for that pur- 
pose.’’ In the recent Indiana case of Mason- 
ic Mutual Benefit Society v. Beck,” this ques- 
tion came before the Supreme Court of that 
State. By the terms of the statute on the 


14 In a recent case at N-si Prius, in which the writer 
was interested as attorney for the insurance company, 
this rule of privilege and waiver threatened to operate 
disastrously for the company. An insured party died 
under such circumstances as would seem to indicate 
poor health at the time of the insuranve. Owing to 
the peculiar circumstances of the case, a number of 
physicians who had visited the man professionally, 
took contrary views in regard to the cause of his 
death, and this situation of affairs seemed to present 
itseif: Assuming thatin this case the burden of proof 
was upon the defendant (the insurance company), it 
would have called as witnesses certain of these physi- 
cians whose views in reference to the cause of death 
were favorable to the defense and unfavorable to the 
plaintiff. The plaintiff immediately Objects, upon the 
ground of privilege, and the objection must be sus- 
tained. The plaintiff then calls certain other physi- 
cians, whose testimony will be favorable to him and 
unfavorable to the defense. The defendant objects 
upon the same statute, but ‘‘No,’’ the plaintiff re- 
plies, *‘*this is arule of privilege for our protection, 
and now for our protection we waive it, and will per- 
mit these physicians whose evidence is valuable to us 
to testify." Having once removed the seal fromt he lips 
of any one witness, the plaintiff could not then restore 
it; but a waiver in regard to one witness, eould hard- 
ly be deemed.a waiver as to all, and a very one-sided 
investigation might result. The case was compro- 
mised before trial, so that no ruling was had upon 
the points discussed. 

15 39 Mich. 606; 8s. C., 33 Am. Rep. 433. 

16 20 Mich. 34. 

17 Reported in 11 Ins. L. J. 755 (October, 1882). 
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subject in force when the trial was had, phy- 
sicians were not competent witnesses ‘‘as to 
matters confided to them in course of their 
profession, * * * * unless with consent 
of the party making such confidential com- 
munication.’? The court say: ‘*The ques- 
tion to be decided is, whether the physician, 
who, in the course of the treatment of his 
patient, has obtained a knowledge of his ail- 
ments, is competent to testify in relation 
thereto in a civil action without consent of 
patient or of the party representing the pa- 
tient. The position of counsel for the appel- 
lant, as we understand them is, that before 
the testimony of the physicians can be exclu- 
ded under the statute, it must affirmatively 
appear that the information was confided to 
‘him which he is called on to disclose; and 
that he may be required to testify as to what 
he learned by observation, or by an examina- 
tion of the patient, and, indeed, as to what 
the patient told him, unless learned or told 
under an injunction of secrecy, express or 
implied, as in cases of secret or private dis- 
eases. We think the statute ought to have, 
and was designed to have, a much broader 
scope. The relation of physician and patient, 
no matter what the supposed ailment, should 
be protected, as strictly confidential, subject 
cnly to ‘he right of the patient to waive the 
restriction, or, if the patient shall have died, 
then subject to the choice of tae party who 
may be said to stand in the place of the de- 
ceased, and whose interests may be affected 
by the proposed disclosure. His admission 
to the bedside of the sick one, may enable 
the experienced and skilful practitioner to dis- 
cern more of the patient’s condition and of 
the causes which brought it about, than the 
patient himself could tell, or would be willing 


to reveal; and whether, therefore, the infor- 


mation which he gets is obtained in one way or 
the other,should make no difference in the ap- 
plication of the rule.’’ The court then quote 
from the case of Edington v. Mut. L. Ins. 
Co.,}® above cited, and say: ‘*The foregoing 
was said in reference to the law of New York, 
but we deem it equally applicable to our own 
law on the subject,’’ and cite with approval 
the other cases above referred to.!9 ?, 


18 5 Hun, 1; 67 N. Y. 185. 

19 Grattan v. Metropolitan L. Ins. Co., 80 N. Y. 
281; Dilleber v. Home L. Ins. Co., 69 N. Y. 256; Ed- 
ington v. Mut. L. Ins. Co., 67 N. Y. 185; Briggs v. 
Briggs, 20 Mich. 34; Collins v. Mack, 31 Ark. 684. 





It is held both in New York and Indiana, 
that no consent can be implied from the fact 
that the deceased, in his application for in- 
surance, had referred the company to the 
physicians whose testimony was excluded.?° 

Battle Creek, Mich. F. R. Mecuem. 


2 Edington y. Mutual L. Ins. Co., 67 N. Y. 185; 
Masonic Mut. Ben. Soc. v. Beck, 11 Ins. L. J. 755. 








RAILROADS — DUTY OF TRAIN MEN AT 
FLAG STATIONS—MEASURE OF DAMAGES. 





MORSE v. DUNCAN. 





Circuit Court of the United States, Southern District 
of Mississippi, November 29, 1882. 


1. It is the duty of those in charge of a railway train 
on approaching a station, where such trains stop, upon 
being flagged so to do, to be on the alert, and to keep a 
look out for such signal and to stop when it is given. 

2. In the absence of gross negligence, recklessness, 
wilfulness, malice, insult or jnbumanity, actual dam- 
ages can only be allowed. 

3. No recovery can be allowed for inconvenience or 
even physical hardship when the same are voluntarily 
undertaken. 

4. The general rule is ‘‘that pain of mind is only the 
subject of damages when connected with bodily in- 
jury; it must be so connected in order to include it in 
the estimate, unless the injury is accompanied by cir- 
cumstances ef malice, insult or inhumanity. 


William G. Grace, solicitor for the petitioner; 
E. L. Russell and B. B. Boone, solicitors for the 
respondent. F 

HILL, J., delivered the opinion of the court: 

This is a petition claiming damages from the 
defendant for the alleged default of the defend- 
ant’s employees in neglecting to stop defendant’s 
passenger trains at Marion, a flag station on the 
Mobile. & Ohio R. Co., of which defendant is re- 
ceiver, to take petitioner on board said trains and 
transport him to Scooba on said road. The alle- 
gations of the petition are denied. 

The proof shows that petitioner went to the 
station at Marion on the morning of December 
29, 1881, to take the train for Scooba; that the 
train passed the usual place for stopping to put 
off and take on passengers; that after remaining 
some four or five minutes passed on; that before 
stopping the whistle was blown to give notice of 
the coming of the train aud intention to stop; that 
passing the usual place of stopping was for the 
purpose of transferring a lady and her children 
with their baggage from the train to a freight 
train, to be returned to Meridian, where she had 
gotten onthe train by mistake; that not being 
flagged or having any notice that any one wished 
to get on the train at that place the train passed on. 
There is no allegation in the petition or any proof 
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that the train was flagged that morning. The pe- 
titioner was advised by an employee of the post- 
master at Marion that the train would back down 
to the usual place of stopping, and did not at- 
tempt to get on the train and was left. This was 
a misfortune to petitioner, but without fault on 
on the part of the conductor or other employees of 
the defendant, hence no recovery can be had for 
this misfortune. 

The proof by petitioner and another young man 
who designed to take the train on the same morn- 
ing, as well as by the employee of the postmaster, 
who took the mail to the train and received it, 
and who was in the habit of giving signals for the 
stoppage of the train is, that on the 30th inst. he 
did flag it for the purpose of stopping the train to 
enable the petitioner and the other witness to get 
on the train, and that it passed on without stop- 
ping. The conductor and the engineer in charge 
of the train testify that their uniferm custom is to 
look for the signal at that place, and that none 
was given that morning. I presume that the wit- 
nesses on behalf of the petitioner testify truly, 
and that the signal was given, and must believe 
that defendant’s witnesses testify truly in stating 
that they did not see the signal, and can only re- 
concile the conflict by holding that they were 
mistaken in their opinion that they noticed or 
looked for the signal sufficiently to discover it, 
and which it was their duty to have done. 

Under these circumstances petitioner is only 
entitled to the actual pecuniary damages he has 
shown he sustained by reason of his failure to get 
upon the train that morning. He alleges, but 
does not prove, that he had to procure a private 
conveyance and go with his trunk to Meridian to 
get on the train, he does not prove that he paid 
anything for this conveyance; but, presuming 
that he did, and had to pay for his night’s lodging 
and for supper, five dollars would cover the 
amount, including loss of time; he further proves 
that when he arrived at Scooba the conveyance 
which was there the day before had left, and that 
he had to walk through the mud a distance of 
twelve miles and procure a wagon next day and 
return for his trunk, for which his brother-in-law 
charged him two dollars and a half, which was 
certainly a full price for a brother-in-law, but it 
he had chosen so to do, he could doubtless have 
procured a conveyance from Scooba for five dol- 
lars that would have taken both himself and trunk 
home the day he arrived, and saved himself that 
muddy walk. Inasmuch as this muddy walk was 
undertaken voluntarily by the petitioner, no com- 
pensation can be allowed him therefor. Francis 
v. St. Louis Transfer Co., 5 Mo. App. 7; Trigg v. 
St. Louis, etc. R. Co.,6 Am. & Eng. Ry. Cas. 349. 
So that $5 for his actual damages at this end of 
the line will be full compensation, unless we con- 
sider the extreme “‘anguish of mind he en- 
dured;” if he is not more fortunate than most 
men, he will meet many as severe in life without 
a thought of compensation. The general rule is, 
that *“‘pain of mind is only the subject of damages 





when connected with bodily injury; it must be so 
connected in order to include it in the estimate, 
unless the injury is accompanied by circumstances 
of malice, insult orinhumanity.”’ Pierce on Rail- 
roads (ed. 1881), 362; I., B. & W. Ry. Co. v. Bir- 
ney, 71 Ill. 391; P. P. Car Co. y. Barker, 7 Col. 
377; Francis v. St. Louis Transfer Company, 5 
Mo. App. 7. 

Had the engineer or conductor seen the signal 
and disregarded it, then punitive damages might 
have been awarded; but as the signal used was 
one of danger—a red light—it is not to be pre- 
sumed either of them saw it and disregarded it, so 
that its non-observance was more an accident 
than otherwise, for which, as already stated, none 
but actual damages can be awarded. Cincinnati, 
ete. R. Co. v. Scurr, 59 Miss. —; Nelson v. Atlan- 
tic and Pacific R. Co., 68 Mo. 593; 2 Redf. on 
Railways (5th ed), 262; Milwaukee R. Co. v. 
Arms, 91:U. 8. 489. The receiver will pay the pe- 
titioner the sum of $10, and as there is no proof 
that this sum was tendered, will also pay the 
costs of this proceeding. 


+ 





FIXTURE—STEAM ENGINE AND BOILERS. 





THOMAS v. DAVIS. 





Supreme Court of Missouri, November, 1882. 

Where a steam engine, boiler and machinery are 
annexed to the building by the owner of the fee for 
permanent and habitual use, for the purpose of 
smelting lead ore and manufacturing it into pig 
lead, they become a fixture and part of the realty, 
and pass to the mortgagee or purchaser by the con- 
veyance of the lot on which the building stands. 


. HENRY, J., delivered the opinion of the court: 
“ This suit is for the recovery of a steam engine 
and accompanying machinery and for damages. 
Plaintiff had judgment, from which defendants 
appealed. Plaintiff claims the property under a 
deed of trast executed by one Corn, conveying 
to him lot 19 and other lots in the city of Joplin, 
to secure a promissory note executed by Corn. 
On said lot was a building erected by Corn, in 
which the machinery in question was placed by 
him for the purpose of. smelting lead. This deed 
was executed June 4, 1874. On the 11th of June, 
1875, Corn executed a second deed of trust to se- 
eure certain other creditors, conveying to Ed. P. 
Allen said lot 19 and other lots conveyed by the 
prior deed, and also other real estate not men- 
tioned in the other deed. Said real estate was 
in the latter deed conveyed, ‘‘together with all the 
privileges, including my residence, furnaces, en- 
gines, boilers and machinery, situated on said 
property described or any part thereof.” 
Defendant purchased the property conveyed by 
said second deed at a sale thereof by said trustee 
on the 20th day of May, 1876, and removed the 
machinery in controversy from the building. 











. 
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The testimony as to the manner in which th® 
machinery was annexed to the building is as fol- 
lows: James S. Zane testified: ‘“‘The defendant 
asked him if he knew a man who would move the 
engine and boiler and machinery out of Corn’s 
smelter in Joplin, and witness sent him Mr. 
Bently for that purpose; that Bently brought 
the machinery to Thurman and put it in witness’ 
care; that the smelting building was »uilt in 
1872; the boiler rested on an iron post, and the 
post sat on a stone foundation; the boiler rested 
on iron posts, and the posts on the stone work; 
the brick work was built up the sides of the boiler 
for holding the heat; the foundation was stone, 
and brick work half way up the boiler; the engine 
sat on cross timbers; the pipes leading from the 
eyes ran into the back of the jam; the fan rested 
on timbers; the frame work is just timbers laid 
down; the pipes were fitted to the jam tight; the 
expense of taking the machinery back and setting 
it up would be $250; the things removed by de- 
fendant were the boiler and engine and apparatus 
connected therewith; the boiler’was a portable 
boiler, and had been used in some other place or 
places before being in the smelting furnace.” 

Mr. M. James testified: ‘“‘At the date of the 
deed of trust there was a large frame building on 
the lots erected in 1872, which was erected and the 
machinery placed in it for the purpose of smelt- 
ing lead mineral into pig lead. There are stud- 
ding which support the roof. The building was 
built in a substantial manner, was painted, and 
had in it a boiler, pump, fan, water tank, pulleys, 
air drum and three eyes. There was a slug eye, 
one was Scotch heath, one a basin, and the other 
a water back. The eye consisted of a jam,or ba- 
sin. There was a brick or cast iron basin, and 
cast iron hearth; the hearth and basin were in one 
piece. The three stacks were all connected and 
rested on stone foundation of solid masonry. 
Thickness of the base of the stacks was from 
eight to ten feet; it was eight or ten feet from the 
base of the stack; two of the stacks were brick to 
the roof, and then sheet iron. The engine was 
set down on the left hand side of the boiler upon 
sills set in the ground; there were two sills under 
ground crossing them, and the upper sills bolted 
to the lower. The foundation of the boiler was of 
stone let into the ground. Half way up the side 
of the engine ran to a pulley on a line of shafting 
to a pulley or head firmly attached to the upright 
studding on cross beams; from that line of shaft- 
ing there was a pulley running down to the fan 
blower. There was a pump to furnish water for 
the boiler and to wash mineral. The stone work, 
the brick work and building and the stacks were 
on the left. The expense of hauling the machin- 
ery back after it was seized in this suit was fifty 
odd dollars. The building was built by S B. 
Corn, permanent in character, and the machinery 
placed in it was intended and adapted to the pur- 
pose of a smelting furnace.” 

If the articles sued for were fixtures defendant 
acquired no title by his purchase, but they passed 





by the deed to plaintiff. If not so attached to 
the freehold that they became part of the realty, 
defendant acquired the title to them by his pur- 
chase’and plaintiff had no right to recover. 

Itis difficult to define the term ‘fixture,’ and 
there is inextricable confusion, both in the text 
books and adjudged cases, as to what constitutes 
such annexation of chattels to the realty as to 
make them part and pass by a conveyance to the 
realty. An attempt to reconcile the authorities 
on the subject would be futile,and to review them 
would be an endless task. As was observed by 
Kent, J., in Strickland v. Parker, 54 Me. 265: “It 
is not to be disguised that there is almost be- 
wildering difference and uncertainty in the vari- 
ous authorities, English and American, on the 
subject of fixtures, and on the question of what 
passes by a transfer of the realty. One thing is 
quite clear in the midst of the darkness, and that 
is that no general rule applicable to all cases and 
all relations of the parties can be extracted from 
the authorities.”’ 

As between mortgagor and mortgagee, it is well 
settled that. the same rule applies which exists 
with respect to fixtures, as between heirs and ex- 
ecutors. Ewell on Fixtures, 27; Hill on Fixtures, 
60. In Fisher v. Dixon, 12 Cl. & F. 312, cited by 
Mr. Hill,the House of Lords held that ‘‘where the 
absolute owner of land in fee, for the better use of 
land, erects upon and affixes to the freehold cer- 
tain machinery,such as is in use in making coal and 
in mines, it will go to the heirs as part of the real 
estate; and if the corpus of such machinery be- 
longs to the heirs, all that belongs to the machin- 
ery, although more or less capable of being de- 
tached from it, being used in such detached state, 
must be considered as belonging to the heir.”’ 

In Mather v. Fraser, 2 Kay and Johnson, also 
cited by Mr. Hill, Vice-Chancellor Wood held 
that ‘even in regard to manufacturers all articles 
aflixed to the freehold, whether by screws, solder, 
or any other permanent means, or by being let 
into the soil, will descend to the heir, or pass by 
conveyance of the land. The rule of law by 
which fixtures are held less strictly, when erected 
for manufacturing purposes, has no application 
when erected by the owner of land in fee. It is 
held in New York that,as between mortgagor and 
mortgagee, whatever is annexed or affixed to the 
freehold by being let into the soil, or annexed to 
it, or to some erection upon it to be habitually 
used there particularly for the purpose of enjoying 
the realty or some profit therefrom, is part of the 
realty. Buckley v. Buckley, 11 Barb,43; Fisher v. 
Sapper, 1 E. D. Smith, 61. The true criterion of 
an immovable fixture (says Mr. Ewell) consists in 
the united application of several tests: 1st, real or 
constructive annexation of the article in question 
to the realty; 2d, or adaptation to the use or pur- 
pose of that part of the realty with which it is 
connected; 3d, the intention of the party making 
the annexation to make the article a permanent 
accession to the freehold, this intention being in- 
ferred from the nature of the article affixed, the 
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relation and the situation of the parties making 
the annexation, and the policy of the law in re- 
dation thereto, the structure and mode of annexa- 
tion, and the purpose or use for which the annex- 
ation has been made.’’ Whether the article can 
be detached and removed without either the de- 
struction or impairment or substantial injury to 
the freehold, has, in some instances, been held 
the test. It may as between landlord and tenant, 
with respect to articles attached by the latter, 
without previous agreement between them fixing 
their character, but this is not an infallible test as 
between mortgagor and mortgagee. Some of the 
exceptional cases, says Parker, C. J., in Despatch 
Line of Packets v.Belamy Manf. Co.,12 N. H. 232, 
seems to have made the question depend upon 
the character of the fastenings, whether slight or 
otherwise; but this as a criterion is of questiona- 
ble charaeter not sustained by the weight of the 
decisions. More depends upon the nature of the 
article and of its use as connected with the use of 
the freehold.” 

This doctrine was approved in Lathorp v. 
Bishop, 23 N. H. 66, but in the same case in the 
succeeding paragraph the court remarked that, 
‘sit is however necessary that the machines or 
other articles should in some way have been con- 
nected with the realty, or have been so placed 
there that the removal of them would involve 
either the destruction or impairment or substantial 
injury to the freehold, in order that the same shall 
be regarded as constituting a part of it.”’ 

There seems to be contradiction between these 
two statements and Burnside v. Twitchell, 43 N. 
H. 290, the doctrine as announced by Parker, 
C. J., supra, is: If the fixture is one to become 4 
part of the realty, it must be so firmly annexed as 
that its removal would involve the destruction, 
impairment or substantial injury to the freehold, 
the manner of annexation, whether slight or oth- 
erwise, would seem to be a material question. 
We are inclined to the opinion that the true doc- 
trine was announced by Parker. C. J. In Strick- 
land v. Parker, 54 Me. 263; Parsons v. Copeland, 
38 Me. 537, the court observed that, ‘‘Itis the per- 
manent and habitual annexation, and not the 
manner of fastening, that determines when per- 
sonal property becomes part of the realty.” 

Many articles have been held to be fixtures in 
controversy between grantors and grantees, and 
mortgagors and mortgagees. which, although at- 
tached to the freehold, could have been removed 
without substantial injury to the freehold, and in 
disputes between persons holding these relations 
to each other, the adjudications in which contests 
between landlord and tenant have little or no 
application, because the strict rules which are ap- 
plied in the former class of conclusions, have been 
relaxed with a view to the encouragement of me- 
chanical and agricultural pursuits. 

As between landlord and tenant evidence of 
custom with respect to articles annexed to the 
realty by which they are treated as personalty, is 
admissible, but not so with respect to articles thus 





annexed by mortgagor or grantor before the exe 
cution of the conveyance. He has absolute do- 
minion over the property, both real and personal, 
and his intention in making the annexation is to 
be determined by the consideration of the charac- 
ter of the annexation, and its appropriation and 
adaptation to the use or purpose ot that part of 
the realty with which it is connected. Ewell v. 
Fixtures, supra. 

Judge Story, in Van Ness vy. Packard, 2 Pet. 
137, observes, that: ‘Every demise between 
landlord and tenant in respect te matters in which 
the parties are silent, may be fairly open to ex- 
planation by the general usage and custom of the 
country, or of the district where the land lies. 
Every person under such circumstances is sup- 
posed to be conusant of the custom, and so 
contracts with a tacit reference to it. 

But we can not concelve how there could be a 
custom to control the effect of a deed between 
grantor and grantee. What would pass by the 
deed as part of the realty, could only be ex- 
plained by express reservation; and such reserva- 
tion would have to be made in every deed, for no 
number of express understandings, in deed, would 
establish a custom. A custom which might be 
clearly established as between landlord and ten- 
ant, could not possibly affect a conveyance by the 
owner of the fee, who had annexedthe chattel 
to the realty. We are of the opinion that the 
court did not err in excluding the evidence offered 
by defendant to prove a custom by which the 
streets in question are regarded as chattels. The 
instruction asked by defendant, and refused_by 
the court, did not declare the law applicable to 
the case. It entirely ignored, not only the ques- 
tion of the manner in which the machinery was 
attached to the rea ty, but also the question of its 
permanent and habitual annexation, and all the 
tests by which it is determined; whether chattels 
annexed to realty are a part of the realty, or re- 
tain their character of personalty, except one 
which we have seen, is not the only or.an infal- 
lible test. It was in substance that if tke ma- 
chinery was put into the building and used for 
the purpose of manufacturing pig lead, and that 
it could be or was removed from said building 
without doing material damage to itself or such 
building, it was personal property. Under such 
an instruction, if the machinery could be removed 
without material injury to itself or the realty, it 
was wholly immaterial how firmly or permanent- 
ly attached, or with what purpose it was annexed 
to the realty. Such is not our view of the law, 
and the court properly refused it. The court tried 
the case without the intervention of a jury by 
agreement, and necessarily passed upon the 
questions ignored by the refused instructions, and 
as no other instructions were asked or given, we 
are not irclined to interfere with the verdict. 

Ali the judges concurring, the judgment is af- 
firmed. 
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AGENCY — PURCHASE UPON CREDIT — 
CUSTOM OF TRADE — LIABILITY OF 
PRINCIPAL. 


KAMAROWSKI v. KRUMDICK. 





Supreme Court of Wisconsin, October 31,1882. 


1. In the absence of express authority or a custom 
of the trade to buy upon credit, an agent who is fur- 
nished with funds to make purchases can not bind his 
principal by a purchase upon credit. 

2. If goods are sold to such agent upon credit, and 
are by him delivered to the principal, the latter will 
not be liable to the vendor unless he received the goods 
knowing them to have been bought on credit, or that 
he had no funds in the hands of the agent at the time 
sufficient to pay for the goods. 

8. In an action upon contract for the purchase price 
of goods sold and delivered to the defendants through 
their agent, if the proof shows that the goods were 
not sold, but were merely held in store for the plaint- 
iff by the agent, and were by him afterwards deliver- 
ed by the defendants, who converted them to their 
own use, there can be no recovery, unless the com- 
plaintbe amended. Whether an amendment should 
be permitted in such case, quere. 

4. In such an action it is competent for the defend- 
ants to show, in order to disprove a sale, that the 
plaintiff had arrested the agent for the conversion of 
the goods stored with him. 


Appeal from Circuit Court, Trempealeau Coun- 
ty. 

Button Bros., for respondent; EZ. C. Higbee, for 
appellants. 

TAYLOR, J., delivered the opinion of the court: 

This action was commenced in a justice’s court 
to recover the value of about 180 bushels of wheat 
which the plaintiff alleges he sold and delivered 
to the defendants some time in February, 1878. 
His complaint states that the agreement was that 
the defendants were to pay the market price for 
said wheat at any time the plaintiff should call 
for his money. and further states that subsequent 
to said sale, and before the commencement of 
this action, he demanded his pay for said wheat, 
and that the defendants had not paid for the 
same or any part thereof, except the sum of $40; 
that the wheat at the time of the sale, and at the 
time of the demand of pay, was worth one dollar 
per bushel. The defendants’ answer was a gen- 
eral denial. The plaintiff recovered in justice’s 
court, and the defendants appealed to the €ircuit 
Court of Trempealeau County. Upon the trial in 
that court the jury returned a verdict for the 
plaintiff against the defendants for the value of 
the wheat, and the defendants again appeal to this 
court. 

The evidence given at the trial io the circuit 
court was substantially as follows: A witness for 
the plaintiff, Baumgertner,testitied that ‘*heheard 
the defendant Muir state that during the year 
1878 he employed John Grist to buy wheat for the 
firm of Krumdick & Muir, and that he placed 
money in the hands of J. C. Burgeast to pay for 





the wheat Grist bought for the company. I think 
he said Grist was there at the time this wheat was 
delivered.’’ The plaintiff himself testified: ‘I 
know the defendants, Ihave sold wheat. I de- 
livered it in April, 1878. I sold and delivered it 
to John Grist—162 40-60 bushels. I have re- 
ceived pay for forty bushels at one dollar per 
bushel. John Burgeast gave me the money. 
Grist sent me to him to get the money. I got two 
wheat checks. * * * The wheat was put into 
the warehouse of John Grist. He was using it at 
the time.’’ Question. ‘‘Who did he tell you he 
was buying the wheat for?’’? Objected to by de- 
fendants. Objection overruled and defendant ex- 
cepts. ‘He said at the time he bought the wheat 
he would send the wheat to the company, Krum- 
dick & Muir, at Arcadia. I had a conversation 
with Grist two days after I delivered the wheat at 
the warehouse, at which time he said he had sent 
the wheat to Krumdick & Muir.”’ ‘The wheat 
was worth $1.05 per bushel at the time I received 
the $40, two months afterwards. I received it of 
Burgeast; he was paying off for Krumdick & 
Muir.”’ 

On the cross-examination he testified: ‘‘When 
I delivered the wheat I received checks for it. 
These are the checks.’’ The plaintiff produced 
two checks, which were putin evidence by the 
defendants as a partof the cross-examination. 
The following is a copy of one of the checks; 
they were both alike except as to the quantity of 
wheat: 

“John Grist, in store of V. Kamarowski, 2 loads 
—84.20—wheat at per bushel, if all alike. 
Dodge, 3—22, 1878. J. Grist, Buyer.”’ 

“I sold the wheat and he, Grist, gave me the 
checks. WhenI got the $40I told him I would 
sell forty bushels of wheat. That wasin July. I 
had put the wheat there in April before. [ told 
him I would not sell it, and in July I went to him 
and told him I would like to sell forty bushels, 
and would like to get the money; and I did sell 
him forty bushels, and got my money. After- 
wards Grist left Dodge and went to Dakota.”’ 

Question. ‘*Did you nave him arrested for tak- 
ing this wheat?’’ Objected to by plaintiff. Ob- 
jection sustained, and defendant excepted. 

On his redirect examination he said he got the 
checks given in evidence about two months after 
he delivered the wheat to Grist; said he had three 
such tickets, and gave up one to Grist when he 
got the $40,and that when he first saw Muir about 
this wheat Muir told him Grist owed him more 
than all the tickets. This was all the objection 
made to paying him. 

The evidence of the defendants was that Grist 
ceased buying wheat for them in May, 1878; that 
his authority from the defendants was to buy 
wheat for cash and not in any other way; that he 
had no authority to take wheat in stote for the de- 
fendants, and had specific instructions not to do 
so, and he was to ship the wheat to them as fast 
as he gotcar loads; that they sent the money by 
express to buy wheat for them. The ogly other 
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evidence in the case introduced by either party re- 
lated to acertain conversation had between the 
parties after Grist had left the country,and which 
has no force in establishing any sale of the wheat 
by the plaintiff to the defendants. 

This evidence may have a tendency to prove 
three things; First, that the plaintiff sold his 
wheat to Grist as the agent of the defendant upon 
credit; second, that he did not sell it to any one 
except as to the forty bushels for which he receiv- 
ed his pay; and, third, that he sold it to Grist 
upon the terms set out in the complaint. If the 
learned circuit judge was right in his construc- 
tion of the checks given to the plaiatiff by Grist, 
that they were evidence of asale and not that the 
wheat was delivered to Grist in store for the 
plaintiff, the price to be fixed by the market 
price at some future day (upon which point we 
give no opinion), then such checks and the other 
evidence might justify a jury in finding either a 
sale to Grist individually, or a sale to him as 
the agent of the defendants. But if it proved 
a sale to Grist as the agent of the defendants at 
the time of the delivery of the wheat, then it was 
clearly a sale upon credit, aud not for cash; and 
if it could be construed as a sale to Grist, as agent 
of the defendants at the time he got his pay for 
the forty bushels, which is the time he says he got 
the checks given in evidence, then it was still a 
sale on credit,and was made after Grist had ceased 
to act as agent for the defendants. In either case 
the sale to and purchase by Grist would not bind 
these defendants. The power of Grist as the agent 
of the defendants was limited to purchases for 
cash and nothing else, and he was expressly pro- 
hibited from taking wheat in store on their ac- 
count. 

When the principal furnishes his agent to buy 
on his account sufficient funds to make the pur- 
chases, the law does not raise any presumption 
that such agent may bind his principal by a pur- 
chase on credit, but the contrary. And in such 
case the principal will not be bound by a purchase 
made on credit, unless he has knowledge of the 
fact, and does something in ratification thereof, 
or unless it be shown that it is the custom of the 
trade to buy upon credit. The defendants fur- 
nished Grist the money to pay for all purchases 
made by him on their account, and the evidence 
tends to show that Grist did not deliver to them 
enough wheat to cover the amount of their ad- 
vances. There is nothing inthe evidence tending 
to show that the defendants held Grist out as 
having any other powers as their agent than those 
expressly conferred upon him. There is no evi- 
dence that the defendants had ever ratified any 
purchases by Grist for them upon credit. There 
is no evidence, in fact, that he ever made any 
purchase except of the plaintiff upon credit. Nor 
is there any evidence that an agent to purchase 
wheat for a principal at a given place, and to ship 
the same to the principal at another place, has 
any implied authority to make the purchases up- 
on the credit of the principal. There is nothing 





in the nature of the business itself, in the absence 
of any evidence as to the custom of the trade, 
which would justify a court in determining as a 
question of law that an agent to purchase wheat 
or other grain may bind his principal by a purchase 
on credit. An agent to buy wheat or other grain 
must, in order to bind his principal, who furnish- 
es in advance the funds to make the purchases, 
buy for cash, unless he has express power to buy 
upon credit, or unless the custom of the trade is 
to buy upon credit; and in the absence of express 
authority, or proof of the custom of the trade to 
buy on credit, such agent can not bind his prin- 
cipai, by a purchase upon credit of a person who 
is ignorant of his real authority as between him- 
self and his principal. Paley on Ag. 161, 162; 
Jaques v. Todd, 3 Wend. 83; Schimmelpennick 
v. Bayard, 1 Pet. 264; Story on Ag., secs. 225,. 
226; Berry v. Barnes, 23 Ark. 411; Stoddard v. 
Mellvain, 7 Rich. (S. C.) 525; Whart. on Ag., sec.. 
186; Adams v. Boers, 24 Lowa, 96; Tabor v. Cam- 
eron, 8 Met. 456; Temple v. Pomeroy, 4 Lay. 128; 
Bank v. Bugbee, 1 Abb. Ch. App. 86. 

We think the learned circuit judge erred in 
submitting the question of the power of Grist to 
bind the defendants by a purchase upon credit, 


and as to his power to receive it in store and to- 


hold it for the defendants upon a contract to pay 
for it at a future time, price to be fixed at the 
market price when the plaintiff should demand 
his pay. Weare very clear that there is no evi- 
dence in the case which would justify a jury in 
finding that there was a sale and delivery of the 
wheat by the plaintiff to the defendants throygh 
their agent Grist, which bound the defendants. 
The great weight of the evidence tends to show 
that the plaintiff never sold the wheat to any one, 
but that it was held in store by Grist for him, to 
be sold when the price was satisfactory, or when 
his necessities required him to have the money. 
In that view of the case, if the wheat was after- 
wards delivered by Grist to the defendants with- 
out the consent of the plaintiff, and they received 
the same and converted it to their own use, they 
might be liable to the plaintiff in an action of 
tort, but not in an action upon contract for wheat 
sold and delivered, and for such cause of action 
he could not recover in this action without first 
getting leave to amend his complaint. Pierce v. 
Carey, 37 Wis. 232-237; Supervisors v. Decker, 30 
Wis. 624; Gaston v. Owen, 43 Wis. 103-106; Vas- 
sau v. Thompsen, 46 Wis. 345-351; s. c., 1 N. W. 
Rep. 4. Whether an amendment should be per- 
mitted in such case, is a matter of grave doubt. 
See cases above cited. 

If the evidence is sufficient to show a sale upon 
credit to Grist as agent of the defendants, and 
that the wheat was delivered to the defendants 
and received by them of Grist, still they would 
not be liable to the plaintiff unless they received 
the wheat knowing it had been bought upon cred- 
it, or they had received the wheat of Grist 
knowing they had no funds in his hands at the 
time sufficient to pay for the same. If they fur- 
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nished money to their agent sufficient at all times 
to pay for all the wheat they received from him, 
they had the right to suppose that all the wheat 
bought by Grist for them was paid for at the time 
it was delivered to them, and, if he had not in 
fact paid for it, they would only be liable to the 
seller under the circumstances above stated. The 
objection to the evidence as to what Grist said 
when the wheat was delivered to him, as to 
whom he was buying it for, was objectionable if 
offered for the purpose of showing he was buying 
it as agent of the defendants; but as the whole 
evidence shows that he was the agent of the de- 
fendants at the time the wheat was delivered, its 
admission could not injure the defendants. What 
was said by Grist to the plaintiff two days after- 
wards about his having sent the wheat to the de- 
fendants was clearly inadmissible. There is, 


however, no objection to this part of the testi- . 


mony. The refusal to permit the defendant to 
show that the plaintiff had arrested Grist for tak- 
ing the wheat in question, was, we think, an er- 
ror. The question in issue was whether the 
plaintiff had sold the wheat to the defendants. 
Any conduct or admission on the partof plaintiff 
which tended to disprove such sale was clearly 
admissible against him. If he arrested Grist for 
the conversion of this wheat, it must have been 
on the theory that the wheat belonged to the 
plaintiff when such conversion took place; and 
that fact would be inconsistent with the other 
fact that it belonged to the defendants. 

We think the verdict was wholly unsupported 
by the evidence, and for that reason the judgment 
should be reversed. The judgment of the circuit 
court is reversed, and the cause remanded for a 
new trial. 





BANK — NOTICE — NEGOTIABLE PAPER 
ARISING OUT OF OPTIONS. 





SHAW v. CLARK. 


Supreme Court of Michigan, October 31, 1882. 


1. A bank discounting negotiable paper upon the 
recommendation of a director is not charged with no- 
tice of facts within his knowledge, simply because he 
is a director, unless he controls its discretion or acts 
as the agent of the bank. 

2, Negotiable paper arising out of transactions 
known as ‘‘option deals,”? does not faH within the 
meaning of a statute rendering void all ins'ruments, 
the consideration of which is money won at gaming. 
Penal statutes can not be enlarged by intendment. 


Error to Wayne. 

Ed. E. Kane, for plaintiff; Geer & Williams, for 
defendants and appellants. 

Goo_ey, J., delivered the opinion of the court: 

This suit is upon a note given by the defendants 
under the partnership name of John Clark & Sons 
for $4,000, dated October 29, 1879, and payable 
minety days after date to the order of Johnson, 





Shaw & Co., and discounted by tne First National 
Bank of Pontiac, and the plaintiff, just before it 
fell due, paid the amount to the bank and it was 
transferred to him. The defense made to the 
note is that it was given for a gambling consider- 
ation, and that the plaintiff is not a older in good 
faith. The facts appear to be that previous to the 
date of the note the makers had been dealing in 
wheat “‘options” through two commission houses 
in Detroit, and a sum, of which this note repre- 
sents a part, was then claimed of them as ‘‘mar- 
gins.”” Demand for the payment of this sum was 
made, and they were not prepared to meet it. By 
arrangement with Johnson, Shaw & Co., who 
were also commission dealers in grain, that firm 
took the deals off the hands of the other houses, 
and undertook to carry them, defendants at the 
same time giving their notes for the margins. 
Plaintiff, who was cognizant of all the facts, and 
was at the same time a director in the First Na- 
tional Bank of Pontiac, recommended the note to 
that bank for discount, and it was discounted on 
his recommendation. He testifies that it was be- 
cause he had advised the bank to take it up, he 
paid the bank and took it himself. Plaintiff is 
father to one of the partners in Johnson, Shaw & 
Co., and the partnership was at that time largely 
indebted to him. 

In the trial court defendants insisted on their 
right te go the jury on the question whether the 
bank received and held the note in good faith. 
Plaintiff had testified in a general way that he, as 
director, represented the bank at Detroit; and it 
was insisted that there was enough in the case to 
justify an inference that the knowledge the plaint- 
iff had of the facts was communicated to the 
bank, or, if not, to charge the bank by construc- 
tion of law, with such knowledge as was posses- 
sed by the plaintiff, who in this transaction should 
be regarded as being its agent. But there was 
not the slightest evidence that either of the man- 
aging officers of the bank were notified of any 
defect or infirmity in the consideration, or that 


the plaintiff had any other agency in the bank © 


than such as is implied in his being a member of 
the governing board. If the plaintiff as officer or 
agent of the bank had discounted the note in per- 
son, the bank might have been charged with con- 
structive notice of such tacts as were witbin his 
knowledge (Bank of United States v. Davis, 2 
Hill. 451; Nat. Secur. Bank v. Cushman, 121 
Mass. 490); but the mere fact that he was director 
did not charge the bank with knowledge. This 
was so held in Custer v. ‘hompkins County Bank, 
9 Pa. St. 27, though the director was present when 
paper obtained without consideration was dis- 
counted, and was in fact an indorser upon it. To 
the same effect are Washington Bank v. Lewis, 22 
Piek. 24; Terrill v. Branch Bank of Mobile, 12 
Ala. 502; and Nat. Bank v. Norton, 1 Hill, 572. 
In this case the plaintiff did not act for the bank 
at all; he recommended the paper to the proper 
officers as suitable paper to be received and dis- 
counted by thei; and they took it, acting upon 
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his recommendation, as they might have done on 
the recommendation of any other person, but in 
the exercise ot a discretion which the plaintiff 
did not control. Nothing, therefore, appears to 
impeach in any way the holding of the bank as a 
holding in good faith. 

But it is further claimed that even if the bank 
was holder in good faith, plaintiff,with his knowl- 
edge of the want of legal consideration, could not 
acquire a good title by assignment. The general 
rule is admitted to be, that one who holds nego- 
tiable paper by unimpeachable title may transfer 
a like title to any other person, and that knowl- 
edge on the part ef the transferee of original de- 
fects or equities will be of no moment. Kost v. 
Bender, 25 Mich. 516; Wood v. Starling, 12 N. 
W. Rep. 866. But this case is said to be taken out 
of the general rule by the express provisions of 
section 1996 of the Compiled Laws; and we are 
referred to that section as being conclusive 
against a recovery. The provision is as fol- 
lows: ‘All notes, bills, bonds, mortgages, or 
ether securities or conveyances whatever, in 
which the whole or any part of the con- 
sideration shall be for any money or goods 
won by playing at cards, dice or any other game 
whatever, or by betting on the sides or hands of 
such as are gaming, or by any betting or gaming 
whatever, or for reimbursing or repaying any 
money knowingly lent or advanced for any gaming 
or betting, shall be void and of no effect as be- 
tween the parties to the same, and as to all per- 
sons except as to those who hold or claim under 
them in good faith and without notice of the ille- 
gality in such contract or conveyance.” It is said 
by the defense that the purchase of options is 
nothing but betting on a future market, and that 
the case is directly within the terms as well as the 
misehief of the statute. 

There is no doubt that a purchase of options is 
opposed to public policy by reason of its demor- 
alizing character, and that any contract which has 
no other consideration is void inlaw. This was 
in effect decided in Gregory v. Wendell, 39 Mich, 
328; s.c., 40 Mich. 432. But that decision was 
grounded on general principles of the common 
law; and the statute now brought to our atten- 
tion was not relied upon or referred to by counsel 
or by the court. It was shown in that case that 
such a purchase was in the nature of a gambling 
contract, and that the evils of ordinary gaming 
inhered in it. Butit was not said or intimated 
that it was gaming in the ordinary sense of that 
term, or that the patties to it could be considered 
as parties to a bet or wager. And as the statute 
now invoked was not then before the court, noth- 
ing said in the opinions can be considered as 
expressly designed to throw light upon its con- 
struction. 

In common speech gaming is applied to play 
with stakes at cards, dice or other contrivance, to 
see which shall be the winner and which the loser. 
A contract for the purchase of options is not 
gaming within thismeaning of the term. Inform 





it is the purchase and sale of a commodity to be 
delivered at a future day, and it only resembles 
gaming in that the parties take a chance ot gain 
or loss, without intending that the sale which they 
nominally make shall ever become a legitimate 
business transactioh. Betting in common speech 
means the putting of acertain sum of money or 
other valuable thing at stake on the happening or 
not happening of some uncertain event. A purchase 
of options is not betting in this sense, though it 
resembles it in the fact that risks are taken on un- 
certain events, and that the tendency to those en- 
gaged in it is demoralizing. The statute in terms 
forbids betting and gaming, and it contains penal 
provisions for the punishment of those who engage 
in them; but penal statutes are not enlarged by 
intendment, and acts not expressly forbidden by 
them can not be reached merely because of their 
resemblance, or because they may be equally and 
in the same way demoralizing and injurious. The 
principles of the common law adapt themselves to 
new conditions of things, and may defeat a de- 
moralizing transaction or contract, though it be 
the first of its kind; but penal statutes are not 
flexible, and they can be made to embrace nothing 
which was not within the intent of the legislature 
in passing them. If other things equally injurious 
seem to deserve the same pnnishment, the legisla- 
ture alone can provide for it. 

We have no idea that the purchase of options 
was in the mind of the legislature when passing 
the statute against betting or gaming. We have 
not overlooked what is said in Barnard v. Back- 
haus, 52 Wis. 593; s.c.,6 N. W. Rep. 252; 9 N. 
W. Rep. 595, regarding a similar statute, but we 
do not understand the remarks of the court as 
expressive of an opinion that such a transaction is 
betting or gaming within the meaning of the stat- 
ute. Thestatute is referred to as indicating a 
general policy opposed to all such dealings; and 
we agree in what is said on that subject. Itis in 
the light of that policy, evidenced by the common 
law as well as by the statute, that we hold the 
note in suit to have been given without consider- 
ation; but when the defense of invalidity is inter- 
posed after the note has been in the hands of a 
bona fide holder, the defendants must place their 
reliance upon the statute exclusively, it being ad- 
mitted that the mere fact that the note was void 
in its inception is not sufficient for their purposes. 
The statute, we think, does not reach the case. 

The defense also claimed the right to argue to 
the jury that plaintiff did not purchase the note 
of the bank, but paidit. The circuit judge thought 
there was no evidence tending to prove such a 
judgment; and we agree in this. Plaintiff testi- 
fied that he took the note from the bank because 
he had recommended it, and not with any view to 
payment. He admitted that he included it in his 
account against Johnson, Shaw & Co., but this 
was not inconsistent with the testimony that he 
expected to look to defendants for payment; for 
he had a right to look to the makers and also to 
the indorsers. It is urged that the jury might not 
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have believed his evidence; but it is certain that 
if his evidence were disbelieved and rejected, 
there would be nothing left on which to base any 
defense whatever. No one else testifies te any 
facts tending to show that the plaintiff’s holding 
is not for value, or that he todék the note by way 
of payment. We think the judgment must be af- 
firmed with costs. 
The other justices concurred. 
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1. BOUNDARIES—-MONUMENT—STAKE. 

This court having decided on former appeals, in a 
case involving a dispute as to the boundaries of 
lots, that the location of a certain stake referred 
to in the first conveyance after the lots were plat- 
ted must, if it can be determined, control in fix- 
ing the line between the lots of the respective 
parties, but that if the place where the stake stood 
ean not be identified the plat must control, it is 
held to be immaterial who set the stake by a ref- 
erence to which such conveyance was made, and 
an instruction to the jury making it necessary 
for them to find that the stake was set by certain 
persons before they could find it was a controlling 
monument. is erroneous. Lanipe v. Kennedy, 
8. C. Wis., November 21, 1882; 14 N. W. R., 43. 


2. CONTRACT—CONSTRUCTION —SALE AND COUNT - 
ING OF BARREL HEADINGS—FRAUD—EVIDENCE. 
Where a contract was made between two parties 

for the delivery of a certain number of matched 
barrel headings, the delivery to be on a piece of 
land owned by the purchaser, where also the 
pieces composing the barrel headings were to be 
approximately counted for the purpose of regu- 
lating advances to the vendor, but the final count 
of the matched headings was to be made by an in- 
spector avpointed by the purchaser ata different 
place than the place of delivery, to which differ- 
ent place they had been transparted by the pur- 
chaser, it was held: 1. That while it was true 
that the count of this inspector could be attacked 
only for fraud or for mistake too great to be ex- 
plained by a mere error of judgment, yet in prov- 
ing such mistake the count of the single pieces 
made at the place of delivery was admissible in 
evidence. 2. That the failure of the vendors to 
prove that none of the pieces were lost in transit, 
was not sufficient to upset the verdict, because 
that was a matter for the consideration of the 
jury; and evenif such a loss had occurred it 
would have fallen on the purchaser, as it was af- 
ter delivery. 8. An account rendered, if not ob- 
jected to in a reasonable time, becomes an account 
stated, and is then impeachable only for fraud or 
mistake. 4. The question as to the amount to be 





awarded in such a case is for the jury, who are to 
decide between the two conflictng counts. 5. A 
question asked a witness, ‘‘Have you net stated 
to different parties that you wanted them to re- 
cover here, as you would then get your pay?’’ 
was too indefinite to lay the foundation for con- 
tradicting him, and was properly excluded, al- 
though counsel disclaimed any intention to im- 
peach the witness. Standard Oil Co. v. Van Et- 
ten, U. 8S. 8. C., November 20, 1882; 5 Morr. 
Trans., 183. 


8. CRIMINAL LAW—ILLEGAL SALE OF LIQUOR—CON- 

CEALED DRAWER. 

In a prosecution for selling liquer without license, 
the fact that the witness dropped a dime into a 
drawer and called for whisky, whereupon the 
drawer passed through a partition, and came back 
with a glass of whisky in it, but no person was 
seen or heard on the premises, was sufficient to 
authorize the jury to infer that the sale was made 
by the defendant, or by his authority and direc- 
tion. Where, in his argument to the jury, coun- 
sel for the State comments on the refusal of the 
defendant to testify in a criminal case, such vio- 
lation of the statute is not cured by an instruction 
of the court that the jury can not take such silence 
of the defendant into consideration. Shewalter v. 
State, 8. C. Ind., Dec. 14, 1882. 


4. DaMAGES—LOSS OF TIME AS AN ELEMENT. 

The element of damages which consists of loss of 

' time is purely a pecuniary loss. If no evidence is 
given showing its extent, or from which it can be 
inferred, the jury can allow nominal damages on- 
ly. In such case a charge that plaintiff is entitled 
to recover compensation for time lost in conse- 
quence of confinement to the house is erroneous. 
Leeds v. Metropolitan Gas Light Co., N. Y. Ct. 
App., Oct. 10, 1882; 2 N. Y. Cond. R., 8. 


5. DIVORCE—GRANTED IN FOREIGN STATE—JURIS< 

DICTION. 

Although marriage is a status, and every State has 
the right to fix, regulate and control the same as 
to every person within its jurisdiction, even 
though one of the parties may at the time actually 
reside in another State, yet a judgment of divorce 
granted in another State, under statutes making 
jurisdiction dependent entirely upon the residence 
there of the party applying for a divorce, at the 
suit of a husband, against a wife who resided in 
this State, and who was not personally served 
with notice, and did not appear in the action, but 
was ignorant of its pendency until after judgment 
was rendered, is not a bar to a subsequent action 
by such wife in this State for divorce, alimony, 
allowance and a division of the property of such 
husband situated within this State, especially 
where such foreign judgment was based upon an 
alleged causejof action which was false in fact. 
Cook v. Cook, 8 C. Wis., Nov. 21, 1882; 14 N. 
W.R., 83. . 


6. EVIDENCE — LIMITS OF CROSS-EXAMINATION— 

EXPERT WITNESS. 

Parties desiring the opizion of their opponent’s 
witness as an expert must call him as such, and 
not interject their defense by means of cross- 
examination. Olmsted v. Gere, 8. C. Pa., Oct. 2, 
1882; 39 Leg. Int., 458. 


7, EVIDENCE—FRAUDULENT CONVEYANCE—SUBSE- 
QUENT ADMISSIONS OF VENDOR. 
In an action in the nature of a creditor’s bill, to set 
aside a sale of personal property by the judgment 
debtor on the ground that it was fraudulent as to 
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creditors, the declarations or admissions of the 
vendor made subsequent to the sale, and inde- 
pendent of it, tending to show a fraudulent pur- 
pose on the part of the vendor in the making of 
the sale, are not competent as evidence. Upon a 
charge of conspiracy to defraud, such declara- 
tions, being a mere narration of past events, and 
not made in furtherance of the conspiracy, are not 
admissible. Adler v. Apt, 8S. C. Minn., Nov. 3, 
1882; 14. N. W. R., 63. 


3%. EXECUTION— LEVY — IMPLIED WAIVER OF Ex- 

EMPTION. 

A debtor who does not in some manner indicate to 
the officer making a levy his purpose to claim the 
property levied upon as exempt from execution, 
if present at the time of such levy, waives the ex- 
emption. Moffitt v. Adams, S.C. Iowa, Dec. 6, 
1882; 14 N. W. R., 88. 


9. FEDERAL COURTS — JURISDICTION— FEDERAL 

QUESTION. 

1. Where an exception is made tothe admissibility 
in evidence of a deed for the then Territory «f 
Colorado on the ground that such Territory had 
no right to take such a conveyance without the as- 
sent of the United States, and the exception is 
overruled, and no Federal statute is referred to 
creating the disabiliyy, the record does not show 
that a Federal question is involved sufficiently 
plain to give the court jurisdiction. 2. The fail- 
ure of the Territory to carry out a condition in the 
deed may have been a violation of the contract, 
but did not impair its obligation. Brown v. Colo- 
rado, U.S. 8S. C., Nov. 20, 1882; 5 Morr. Trans., 
147. 


10. HUSBAND AND WIFE—SEPARATION—CLAIM FOR 

NECESSARIES FURNISHED THE WIFE. 

The bona fide purchaser for full value of the hus- 
band’s property after separation from his wife 
acquires a valid title as against a subsequent judg- 
ment obtained by the wife’s father for board and 
necessaries of the wife during such separation, 
there having been no libel for divorce or applica- 
tion for alimony tiled by the wife. ° Lamar v. 
Jennings, S. C. Ga., Dec. 12, 1882. 


11. INSOLVENCY — ASSIGNMENT FOR BENEFIT OF 

CREDITORS—CREDITORS’ RIGHTS. 

1. A decd of assignment for the apparent benefit of 
creditors made by a manufacturing company, 
which pledges the property of the company to the 
payment of other indebtedness than that of the 
company, is fraudulent and void as to nén-as- 
senting creditors of the company. 2. An assign- 
ment for the benefit of creditors by a manufac- 
turing company which permits the assignee to 
continue the business of the company at the e«- 
pense and risk of the creditors, but free from 
their control, is fraudulent and void as to non- 
assenting creditors. DeWolff v. Sprague Mfg. 
Co., 8. C. Err. Conn., October, 1882; 14 Rep., 717. 


12. MALPRACTICE—DAMAGES—EVIDENCE. 

In a suit to recover damages for unskilful treat- 
ment, causing a deformity of limb, it is error to 
reject the testimony of a witness which would 
tend to satisfy the jury that the limb was in as 
good acondition as could ordinarily be expected 
in such a case when properly treated by skilful 
surgeons; and such error would not be fully cured 
by allowing subsequent testimony from the same 
witness as to the effect of the general results of 
the same injuries when treated with skill. Olm- 
stead v. Gere, 8. C. Pa., October 2, 1882; 39 Leg. 
Int. (458. 





13. NEGLIGENCE—TRESPASSING INFANT — DUTY OF 

RAILROAD. 

A child between five and six years of age, not a 
passenger, without invitation from any one, went 
on the platform of the railroad company at a sta- 
tion and stood so near the track as tobe struck 
and injured by a passingcar. Held, that the child 
was a trespasser; the company owed him no duty 
and would not be liable for anything less than 
wanton or intentional injury. Unless the duty of 
protection is owed, the omission to furnish it is 
not negligence, and no liability is incurred there- 
for either to adults or children. Baltimore. etc. 
R. Go. v. Schwindling, S. C. Pa., November 20, 
1882; 13 Pittsb. L. J., 155. 


14. NEGOTIABLE PAPER—ENDOWMENT NOTE—NON- 

NEGOTIABLE—PAROL EVIDENCE. 

Defendant’s intestate executed the following note: 
**Ten years after date I promise to pay to the 
treasurer of Wilton Collegiate Institute $1,000 as 
endowment, with annual interest at ten per cent., 
to secure two perpetual scholarships, No. ——, in 
said collegiate institute; said scholarships to be 
available on the payment of the interest annually.” 
Plaintiff purchased this note at a sheriff’s sa’e 
made to satisfy the debts of the Wilton Collegiate 
Institute, and brought suit thereon against the 
estate of the maker. Held, that this note was 
not negotiable; that it showed upon its face that 
it was an endowment note; thatit might be shown 
by parol that it was given to establish an endow- 
ment fund; and that the maker had never received 
the scholarships, in consideration of which the 
note was given, by reason of the insolvency and 
dissolution of the institute, and that as such a 
note could not be sold to pay the debts of the in- 
stitution, being merely a part of a trust fund in- 
tended to be esablished. the plaintiff could not 
recover. Ingham v. Dudley, 8. C. lowa, Decem- 
ber 5, 1882. 


15. PARTNERSHIP— EVIDENCE—DISSOLUTION—BAL- 

ANCE SHEET. 

In an action upon a note purporting to be made by 
a firm where a defense is interposed that such note 
was made by one of the partners after dissolution: 
Held, that a balance sheet, after such dissolution, 
under the direction of the other partner, not 
shown to be a transcript of the books of the firm, 
and which did not mention the note, was not ad- 
missible; that the admissions of one partner, 
while in possession of the note, to the other, 
forming po part of the res gesi@, are not admissi- 
ble against plaintiffs, who were holders for value; 
that the paper was not admissible as a contradic- 
tion of the partner from whom plaintiffs pur- 
chased, as his attention had not been called to it, 
and that the fact that notice of dissolution was 
mailed to plaintiffs in an unsealed envelope was 
immaterial. Clews v. Kehr, N. Y. Ct. App., 
October 10, 1882; 2 N. Y. Cond. Rep., 5. 


16. RAILROAD MORTGAGE — FORECLOSURE —CREA- 

TION OF RECEIVER’S OBLIGATIONS. 

1. In August, 1870, a first mortgage on a railroad 
was made. In January, 1878, a second mortgage 
on the same railroad was made. Both mortgages 
covered after-acquired property. A default on 
the first mortgage occurred in Nevember, 1873, 
and on the second mortgage in January, 1874. In 
August, 1874, the second mortgagee filed a bill to 
foreclose the second mortgage, making the first 
mortgagee a party, acknowledging the priority of 
the first mortgage, not praying any relief against 
the first mortgagee, and praying for a receiver, 
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and for the payment of his net revenue to those 
entitled toit. On the same day, an order was 
made appointing one Schuyler receiver, and di- 
recting that a copy of the order be served on the 
first mortgagee, a corporation, requiring it to ap- 
pear ‘‘on or before’’ the first Monday of Novem- 
ber then next, and authorizing the receiver to pay 
the arrears due for operating expenses for a period 
in the past not exceeding ninety days. A copy of 
the order was served on the first mortgagee three 
days afterwards, and proof of that service was 
tiled two days after the service. In October fol- 
lowing, the receiver, on his petitions filed, was 
authorized, by order, to purchase certain rolling 
stock, and to pay indebtedness, not exceeding 
$10,000, to other connecting lines, for materials 
and repairs and for ticket and freight balances, 
a part of which was incurred more than ninety 
days before the order appointing the receiver was 
made, and to expend a sum named in building six 
miles of road and a bridge, which were part of 
the main line of the road, and the expenditures 
were charged as a first lien on the earnings of the 
road. The first mortgagee appeared and answered 
on the first Monday of November, and not before. 
The answer objected to the creation of fresh in- 
debtedness. Nothing more was done in the suit 
for eleven months. Then the receiver reported 
that he had built the six miles and the bridge, 
and purehasedj rolling stock and incurred debts 
therefor. He also filed a petition showing that bis 
trust owed $232,000, and asking leave to borrow 
that amount and $9,000 to put the road in order, 
on receiver’s vertificates, to be made a first lien. 
The petition set forth a meeting of both classes of 
bondholders, at which, on the report of a com- 
mittee, the receiverfwas directed, by a reso'ution 
passed, to obtain authority to borrow $322,000 
on receiver’s certificates. An order was made 
authorizing him to borrow $201,000 on receiver’s 
certificates, payable out of income, and to be pro- 
vided for in the final order of the court in the suit, 
if not paid out of inceme. Soon after four hold- 
ers of first mortgage bonds were made defendants, 
with leave to answer and to file a eross-bill. They 
answered and filed a cross-bill in November, 1875, 
to foreclose the first mortgage. The cross-bill 
claimed that the six miles of road, and the bridge 
and the rolling stock, and the other property ac- 
quired by the receiver, were subject to the lien of 
the first mortgage, and that the mortgagor had 
been insolvent from ,October, 1878, and affirmed 
the foregoing statement as tothe meeting of the 
bondholders and their resolution, and stated that 
the plaintiffs im the cross-bill had desired and 
sought for more than a year to have the first 
mortgage foreclosed; that the $201,000 ought not 
to be borrowed and made a first lien on the road; 
and that the receiver ought to be removed and 
another receiver appointed under the cross-bill. 
ln December, 1875, a referenve was made to take 
evidence on the subject of the appointment of a 
new receiver. More than four months after that 
the first mortgagee answered the cross-bill, and, 
the two suits being ready for hearing, they were 
consolidated and heard. One decree was made in 
them in May, 1876, declaring that both mortgages 
covered all the property held by the mortgagor 
when the original suit was brought and all subse- 
quent additions thereto, and providing for a fore- 
closure of the right of the second mortgagee to 
redeem, and for the presentation te a master of 
claims against the property and the receiver. In 
July, 1876, one Claybrook was appointed addi- 





tional receiver in the original suit. He acted, 
after August 11, 1876, as sole receiver until Au- 
gust 25, 1876, after which he and Schuyler were 
joint receivers, until December, 1876, when Schuy- 
ler resigned. Claybrook, on August 12, 1876, 
took possession of the entire property which 
Schuyler had, including a railway twenty-three: 
miles long, used under a lease from another com- 
pany. The master reported as to claims against 
the property and the receiver from time to time. 
The plaintiffs in the cross-bill interposed objec- 
tions to making any of the claims prior in lien to 
the lien of the first mortgage. In January, 1879, 
the court, by order, allowed certain claims, many 
of them not over $5,000, specifying the names of 
the claimants and the amounts allowed, and giv- 
ing the claims allowed preference in payment, out 
of the income and proceeds of sale, over the claims 
of the mortgagees. In this order the plaintiffs in 
the cross-bill prayed an appeal to this court. In 
July, 1879, the court made a decree for the sale of 
the road as an entirety, and for the payment out 
of the proceeds of sale of the claims aliowed, be- 
fore paying any principal or interest on the mort- 
gage debts. In this decree the plaintiffs in the 
cross-suit prayed an appeal from it to this 
court. On a hearing of the appeal: Held, 
1. The appeals were appeals in open court, not 
requiring citations, and the order and the decree 
appealed from sufficiently designated all the ap- 
pellees by name. 2. The first mortgagee was a 
proper party to the original bill of foreclosure, 
because a receiver was prayed for; and the order 
appointing the receiver having been served on the 
first mortgagee three days afterit was made, such 
mortgagee was bound to protect promptly the in- 
terests of the first mortgage bondholders. 8. The 
original bill did not seek to create a receivership. 
for the sole benefit of the second mortgage bond- 
holders. 4. The property in court under the orig- 
inal bill was the entire mortgaged property, and 
not merely the equity of redemption of the mort- 
gagor as against the second mortgagee. 5. The 
exclusive right of a second mortgagee to the in- 
come of a receivership created under a bill filed 
by him is limited toa case where the first mort- 

gagee isnot a party to the suit. 6. The first mort- 
gagee having been entitied, by the terms of the 
first mortgage, to take possession of the mortgaged 
property and eperate the road, and the cross-bill 
not having been filed for more than a year after 
the receiver was appointed and the first mortgagee 
had appeared and answered in the original suit, 

and it having been, in judgment of law or in fact, 

fully known all the time, to the first mortgage 
bondholders, what was being done by the receiver 
in creating the claims, it was inequitable for the 
appellants to lie by and see the receiver and the 
court dealing with the property in the manner 
complained of, and merely protest generally and 
diselaim all! interest under the receivership, and 
yet assertin the cross-bill thut the property ac- 

quired by the receiver was subject to the lien of 
the first mortgage, and claim the proceeds of that 
property without paying the debts incurred for 
acquiring it. 2. The power of a court to create 

claims through a receiver, in a suit for the fore- 

closure of a railroad mortgage which shall take 

precedence of the lien of the mortgage, consid- 

ered and upheld. 3.:The provisions allowing the 

receiver tojpay the arrears due for operating ex- 
penses for a period in the past not exceeding 
ninety days, and to pay indebtedness not exceed- 
ing $10,000 to other connecting lines for material 
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and repairs and fer ticket and freight balances, a 
part of which was incurred more than ninety days 
before the order appointing him was made, and 
to purchase rolling stock and to build six miles of 
road and a bridge, part of the main line of the 
road, and making such expenditures a lien prior 
to the lien of the mortgagees, upheld. 4, The 
mortgagor held a leased road under a written 
lease providing for rent and for payment for de- 
preciation, and for the payment of a monthly rent 
by the lessor to the lessee for the use of a part of 
the road. The successive receivers took posses- 
sion of the leased road, and ranit asa continu- 
ation of the mortgaged road. Part of the rent 
which accrued before Claybrook became receiver 
was unpaid. Claybrook, after he became receiver, 
paid the rent as it accrued. The successive re- 
eeivers collected the rent monthly from the 
lessor for the use of a part of the road. 
The court allowed to the lessor, as a claim 
preferred to the first. mortgage, » sum for the use 
of the road, based on the actual value of its use 
by the receivers, and for depreciation, and al- 
lowed, with alike preference, claims for opera- 
ting supplies and materials furnished for the road 
while so run: Held, that the allowances were 
proper. 5. The final decree was not erroneous in 
not requiring the accounts of the receiver to be 
settled before paying, out of the proceeds of sale, 
the debts allowed against him, nor in ordering the 
sale of the property as an entirety without sepa- 
rating that acquired by the receiver. 6. The ques- 
tion of the jurisdiction of this court in respect of 
the claims not over $5,000 was not considered. 7. 
The deeree was affirmed. Miltenberger v. Logans- 
port, etc. R. Co., U.S.8. C., Nov. 20, 1882; 5 
Morr. Trans., 151. 


17. SALE—REPRESENTATION RELIED UN—WARRAN- 

TY. 

Any assertion or affirmation made by the seller to 
the purchaser during the negotiations to effect the 
sale, respecting the quality of the article or the 
efficiency of the machine sold, will be regarded 
asa warranty if relied upon by the purchaser in 
making the purchase. Neave v. Arntz, 8. C. 
Wis., November 21, 1882; 14 N. W. R.; 41. 


18. TAXATION — CAPITAL STOCK OF FOREIGN COR- 

PORATION. 

Foreign corporations doing business within the State 
of Pennsylvania are liable under existing laws to 
pay a license tax for the protection afforded by 
the State to such corporations; but they can not 
be taxed for the whole amount of their capita 
stock unless they make this State their domicile 
and the situs of their property. The mereact of a 
foreign corporation sending its agents to transact 
business within this Commonwealth does not ren- 
der its entire capital stock liable to taxation under 
existing laws. The State has no power to tax 
foreign corporations for the mere holding of 
stock in corporations or limited partnerships in 
this Commonwealth, which have already paid the 
tax levied upon them. Distinction, for the pur- 
poses of taxation, between capital stoek of a cor- 
poration and the certificates of stock held by its 
members. A foreign corporation does not render 
itself liable to taxation within this State by the 
purchase of raw material which is shipped to its 
place of domicile for manufacture. When an act 
giving to the Commonwealth the power of collect- 
ing taxes, together with penalties for non-pay- 
ment, etc., is repealed, reserving to the Common- 
wealth the right to gollect al] taxes accrued, the 





penalties can not be recovered upor suits after- 
wards instituted to collect the taxes. Common- 
wealth v. Standard Oil Co., 8. C. Pa., November 
20, 1882; 39 Leg. Int., 451. 


19. WILL—CONSTRUCTION—EVIDENCE OF EXTRIN- 
sic Facts. 

1. The usual rule excludes evidence of extrinsie 
facts, in the constructien of wills. for the purpose 
of controlling or varying the terms of the will, ex- 
cept to rebut a resulting trust, or to explain a la- 
tent ambiguity; and there are respectable author 
ities which hold parol evidence admissible to ex- 
plain patent ambiguities on the face of the will. 
2. But the principle is indisputable, that when the 
words of the will are clear, and have a definite 
meaning, however awkwardly expressed, extrin- 
sic evidence can not be received to show a dif- 
ferent meaning, contradictory of that imported 
by the testamentary language. Lee v. Shivers, 
8. C. Ala., 1882; 1 Ala. L. J., 361. 








QUERIES AND ANSWERS. 


[*.* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to querses will 
be thankfully received, and due credit given whenever request- 
ed. To save trouble for the reader each query will be re- 
peated wh an to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
communications are not requested. 





QUERIES. 


49. The statutes of Missouri give the county court 
power to incorporate platted towns and their commons 
See 61 Mo. 203, A town was platted on both 
sides of the right of way of a railroad. Could the 
town be legally incurporporated by including the 
railroad right of way in the metes and bounds, or 
could the town be incorporated by leaving the rail- 
road right of way out, and thus have the town di- 
vided in two parts? SUBSCRIBER. 





50. A, having four children living,and a grandchild 
by his daughter N, and four grandchildren by his son 
F, made a will in which he made bequests as follows: 
To my son A, one-sixth part of my estate; to my son 
B, one-sixth part of my estate; to my daughter BH, 
one-sixth part of my estate; to my son C, one- 
sixth of my estate; to my daughter N’s child, 
one-twelfth part of my estae; tothe children of my 
son F, one-fourth part of my estate. Prior to the 
decease of testator, the son © and the daughter H 
died leaving no issue. Supposing the estate to be 
$12,890, what amount would each of the survivors 
receive’ How shall the portion of the deceased chil- 
dren be distributed? Cite authorities. F. 

Worcester, Mass. . 





61. A, for a valuable consideration, delivers to B a 
written obligation to sell and deliver to B, at any time 
before June 1, 1,000 bushels of wheat at $1 per bushel, 
payment of the money and delivery of the wheat to be 
made at the office of C, a warehouse keeper with whom 
A had wheat stored. Afterwards, on May 1, A died. 
On May 10, B tendered C $1,000 and demanded the 
wheat which was still in store. C declined to accept 
the money or deliver the wheat, on the ground that 
the power and authority which be bad had so to do as 
the agent of A, had been revoked by A’s death. 
May W, administrators of A’s estate were appointed 
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and qualified. June 5, A’s administrators tendered 
the wheat to B, who then declined to receive or pay 
for it. The market value of wheat on May 10 was 
$1.15 per bushel; on May 15, when it reached the 
highest price, it was $1.20 per bushel, and on June 
5, 9) cents per bushel. B sues A’s administrators. 
Can he recover? If so, what is the measure of dam- 
ages? Is it the difference between $1 and $1.15 per 
bushel, or is it the difference between $1 and $1.20 
per bushel, or is it neither? * 


52. A sells chattels to B, which are mortgaged, the 
mortgage being at the time duly recorded. C,a cred- 
itor of A, garnishes B. B answers as garnishee that 
he is indebted to A in the sum of $60, the same being 
the purchase price of the said chattels. When this 
answer of B is made, and befere judgment is entered 
against him, D, the mortgagee, intervenes and claims 
that the proceeds of the said chattels, to-wit, said $50, 
should be applied toward the payment of his mort- 
gage. Query. Should the money in the hands of B 
be adjudged to C or to D? Iowa. 

Fort Dodge, Iowa. 





- 58. A files a petition for alternative writ of mandate 
against B, a turnpike company, praying that B be re- 
quired to transfer on her books certain shares of stock 
to A, which A claims to have purchased from ©, the 
former owner. Retnrn to the writ by B, that C only 
pledged the shares to A for a sum of money advanced 
by A, and that B (the company) had since purchased 
the shares from C, and had tendered’‘A the full sum 
he had advanced toC. 1. Can B set up such defense, 
i. es: Can a corporation buy the shares of its own 
stock? 2. Has A the right in such « case to demand a 
trial by jury? 0. 





54. 1. Where a husband, wife and husband’s bachelor 
brother live together for five vears. and the husband’s 
brother buys a large wooden building and moves it 
on the wife’s town lot with the knowledge of the hus-' 
band, but without asking the wife’s consent, and the 
wife takes no steps to have it removed, and lets it 
stay there three years, and the husband and brother 
occupy it for different purposes during that three 
years, and then the brother rents it for a dramshop 
for ten months, and it is so occupied, and the brother 
**elerks’’ for the dramshop keeper, and boards with 
the wife and her husband within one block of the 
dramshop for said ten months, and the wife takes no 
steps whatever to have said dramshop removed off her 
lot—in such case, is the wife liable under sec. 9 of the 
Illinois Dramshop Act for damages done by an _ habit- 
ual drunkard to whom said brother there sold intox- 
icants? 2. Is a judgment obtained for damages under 
said section befure a justice of the peace, a lien on real 
estate? 3. If it is such a lien, when does said lien at- 
tach? When the intoxicant is sold and the damage 
done, or when the judgment is obtained? or when 
proceedings art had to subject the same to the pay- 
ment of the judgment? See sections 10 and 11. 

Bushnell, Ill. J.T.8. 








NOTES. 


——A lawyer, explaining the meaning of a 
“contingent fee’’ to his client, said: “If a lawyer 
loses the case, he gets nothing. If he wins, you 


get nothing,” 





——A certain barrister named Jones, who prac- 
ticed in Brougham’s time, contracted a habit of 
commencing the examination of a witness with 
these words: ‘Now, sir, [ am going to put a 
question to you, and I don’t care which way you 
answer it.’’ Brougham had begun, like many 
others, to grow tired of this eternal formula. One 
morning he met his brother lawyer near the Tem- 
ple, and addressed him thus: ‘*Now, Jones, I am 
going to put a question te you, and I don’t care 
which way you answer it—How do you do?”’ 


——Nobody was more bitterly witty than Lord 
Ellenborough. A young lawyer, trembling with 
fear, rose to make his first speech, and began: 
“My lord, my unfortunate client—my lord, my 
unfortunate client—my lord, my unfortunate cli- 
ent—my lord—” ‘Go on, sir, go on,” said Lord 
Ellenborough; ‘‘as far as you have proceeded 
hitherto, the court is entirely with you.” 


——The following anecdote about a lawyer by 
the name of Meek comes to us from Eastern In- 
diana. By the way, what a name for a lawyer is 
Meek. It reminds usof meeting on the cars a few 
days ago a gentleman by the name of Blush, from 
Boston, who was not in the least offended when 
we suggested that he ought either to change his 
name or plave of residence. But to return to the 
anecdote. Meek was not as his name would seem 
to indicate, but on the other hand would have 
been more appropriately named if ‘*Ch”’’ had been 
substituted for ‘“‘M.’’ Although but a pettifogger, 
and densely ignorant in the law, he did not hesi- 
tate to meet the ablest talent alone and unassist- 
ed, among whom was ex-Judge M, who always 
called him Meeks instead of Meek. Meek’s client 
noticing this, and suspecting that his attorney was 
being made game of, asked him one day why it 
was that Judge M always seemed to refer to him 
with a kind of sneer, and why he always called 
him Meek® when his name was Meek. ‘Oh,” 
said Meek, *‘it is simply because I always beat him 
so badly in his cases that he imagines there are 
two of me.” 


——*I nebber heard dat dis club entertained 
any sich superstishun,”’ said Brother Gardener in 
reply. ‘So fur as de average lawyer goes, dis 
club has no particular respect for him. De aver- 
age criminal he keeps out of jail. De thief breaks 
the law to git money. De lawyer defends the 
thief for the same purpose, an’ it most allus hap- 
pens dat de thief am dun cleaned out when the 
lawyer am frew wid him. But de greatest crim- 
inal an’ de meanest men are generally given time 
to repent. Arter de lawyer begins to grow old 
an’ de rheumatisim cotches on, and his wife 
dise, an’ his house burns up widout insurance, he 
am forced to reflect on his past life, an’ dat re- 
fleckshun probably brings repentance. I doan’ 
s’pose heaben am crowded wid lawyers, but [ 
recken dat ’nuff of ’em squeeze in to keep tings 


pretty lively for sich angels as disturb de peace or 


obstruct de sidewalks.’’—Brother Gardener on Law- 
yers, in Detroit Free Press, 
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Cases reported in full are cited by the names of the parties. Reference to digested cases 
are indicated by the abbreviation dig. ; to the Currest Topics, by C. T.; to the Correspond- 
ence by Corresp. ; to Queries and Answers, by Q. & A.; and to Notes by n. or note. 


ABANDONMENT. 
See Homestead. 
ABATEMENT. 
Action for breach of promise will not abate upon 
death of defendant, dig. S. C. N. C., 35. 
Of action against husband and wife by death of wife, 
dig. 8. C. Mo., 437. 
ACCEPTANCE. 
See Negotiable Paper. 


ACCOMMODATION PAPER. 
" agp lg name on accommodation paper.” 
Wim. L. Murfree, Jr., 222. 
ACCORD AND SATISFACTION. 
Acceptance of less than amount of note not yet due, 
dig. 5. C. Minn., 98. 
ACCOUNT. 
Right of employe receiving percentage of profits as 
compensation to demand an account, dig. S.C. ILL, 
ACKNOWLEDGMENT. . 4 
See Conveyance. 
ACTIONS. 
seer evses actions er contractu and ex delicto, 
dig. U. 8S. C. C., D. Colorado, 375. 
Par ew to action on nate to agent of corporation, dig 
3 3. C. -, 8. D. Ga., 78. 


Proper parties to an action on acovenant with one 
“and such wo as he associate with himself,’ 
dig. U.S. 8. C., 476 


See Abatement; Death by Wrongtul Act; Railroads. 


ADJOINING LAND-OWNER. 


Right to lateral support, dig. S. C. Ohio, 18. 


ADMINISTRATION, 


Descents and distributions as effecting aliens, in Mis- 
souri, dig., U. 8. 8. C., 214. 

Description of real estate sold under order of court in 
Arkansas, A., 320. 

Liability of adininistr ator for deposit of trust funds 
in his individual name 7 the bank becomes in- 
solvent, dig. 8. C. Wis., 17. 

Liability of estate for torts of administrator, dig. U. S. 

Cc. C., 8. D. N. Y., 56. 

No right in a creditor whose claim is allowed to re- 
deem intestate’s real estate from mortgage, dig. S. 
C. Minn., 17. 

Of trust fund charged with the payment of debts, dig. 
8. C. Iowa, 135. 

Prescription in favor of a pugehaser at an adminis- 
trator’s sale, dig. U.S. 8. C., 

a administrator he drunkenness, dig. 8. C. 
n 375. 

See Partnership. 


‘ 





ADMIRALTY. 

Consolidation of cross actions for collision, dig. U. 8. 
8.C., 457. 

Cons struction of warranty of seaworthiness in charter- 
party, dig. U. 8S. 8. C., 196. 

Elements of damages in marine collision, dig, U. 8. 8. 

oy 237. 

Jurisdiction of maritime tort, dig. U. S. S. C., 

Practice in collision come where both on are at 
fault, dig. U. S. 8S. C., 

Proceedings to limit iiability under the statute before 
action instituted against the vessel, dig. U. 8.8. C., 
35. 

Shipping fee of shipping commissioner, dig. U. S. S. 


+» 10%. 


ADMISSION TO THE BAR. 
Agnes of women to the bar in Connecticut. C. T., 


ADVERSE POSSESSION. 

The possession of a trustee undera secret trust of 
property fr ey conveyed can not be adverse, 
dig. 8S. C. Ala., 399. 

AGENCY. 
a of agent as evidence against principal, dig. S. C. 
o, 255. 

Collection of price of goods by the Qype trav- 
eler who sold them, dig. 8. C. Wis., 

Distinction between factors and ab oat as affecting 
gt «> on money collected for commissions, dig. S. 

8.5 290. 

a of. agent for My hy ST of note received 
for sale on credit, dig. S. C. Pa., 213. 

Liability of agent san contract where principal is 
disclosed, dig. 8. C. Vt., 255. 

“Liability of examiners ‘of titles to real estate.”” W. 

B. Martindale, 482. 

Limits in the construction of a power of attorney, dig 
8. C. N. J., 255. 

Limits of authority of agent to lend money in his own 
name in another State, dig. S. C. Kan., 56. 

Limits of authority to sell real estate, dig. S. C. Dist. 
Columbia, 375. 

Principal not liable for purchase by agent on credit in 
absence of express eiecariy Ap or ooustom of trade. 
Kamarowski vy. Krumdick, in full, 8. C. Wis., 492. 

Ratification ot unauthorized acts of agent. Bennecke 
vs Connecticut Mut. Life Ins. Co.,in full, U.S. 8. C., 


Rights of commission merchant where advances are 
made, dig. S. C. lowa, 417. 


See Attorney and Client; Negotiable Paper. 


ALTERATION OF INSTRUMENTS. 


“Alteration of written instruments.” Wm. L. Mur- 
free, Jr., 62. 
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ALTERATION OF INSTRUMENTS—Continued. 

If the alteration is material, honest intent and good 
faith will not prevent the vitiation of the instru- 
ment, dig. S. C. Pa., 135. 

——= alteration in church subscription, dig. S.C. 

nd., 

Materiality of alteration, dig. S. C. Ind., 398. 

von a seaneeton of note by payee cancels it, 

A., 180. 
See Service ot Process. 
AMERICAN BAR ASSOCIATION. 

Discussions of the. C. T., 131. 

Fifth annual meeting of. C. T., 61. 

Missouri officers of the. C. T., 141. 


APPEAL. 
A mere trustee has no right to appeal, dig. 8. C. N. Y., 
7 . 

Record must show a final judgment, dig. U. 8. 8. C., 

See Appellate Practice; Equity Practice; Federal Su- 
preme Court. 


APPELLATE PRACTICE. 

Agreement of parties to oyene time within which to 
take appeal, dig. S. C. Ind 

Contents of bill of exceptions, om U.S. S. C., 213 

Contents of bill of exceptions, dig. U. 8. S. C., 175. 

Contents of bills of exception, dig. U. S. 8. C., 197. 

Jurisdiction of lower court ceases upon the acceptance 
of bond for appeal, dig. U. 8. 8. C., 17 

Legal <° or on in favor of lower court, dég. U.S 
8. C., 

What amounts to a final judgment, dig. U. S. S. C., 213. 

Where trial in the court below is not by jury, state- 
ment necessary, dig. U. 8. 8. C., 175. 

be! “oe toad by one of joint defendanqs, dig. U.g. 8. 

ade 
See Bankruptcy; Federal Practice. 


ARBITRATION. 
Award void because of neglect of arbitrators to swear 
witness, dig. S. C. Mo., 458. 


ARMY AND NAVY. 


Time of service as cadet in computing longevity pay, 
dig. U. S. 8. C., 98. 


ASSAULT AND BATTERY. 
Evidence of physician a to the statements of patient, 
dig. 8. Jud. Ct. Mass. 
See Criminal Law; ~sdeal 


ASSIGNMENT. 

A claim against a railroad for killing stock is assign- 
able, dig. 8. C. Tex., 98. 

Assignment of 3 part of a’chose in action valid in 
equity, dig. 8. C. Me., 37 

Pee has. action, by plaintiff to co-plaintiff, dig. S. C. 

e 
See Contract; Exemption ; Insolvency; Partnership. 


ATTACHMENT. 

Custody of an individual waar bond amounts to cus- 
todia legis, dig. S. C. Kan., 

Punitory damages for a maliciously and 
wantonly levied, dig. U. 8. C. C., E. D. La., 58. 

ea of die 6. Oks he as to fiduciary deposit in 
banks, an., 27 

What amountu to non- eh as a ground of, dig. S. 
C. Neb., 318. 

See Fraudulent Conveyance; Trust. 


ATTORNEY AND CLIENT. 

Admjssion to the bar obtained by fraud annulled, dig 
.C. -» 336, 
Attorney has no lien on subject-matter of suit, unless 
saeey by statute, dig. U.S.C.C., D. Colorado, 
th 

Attorney’s authority to make compromise. Fr! ead 
of North Whitehall v. Keller, in full, 8. C. Pa., 189. 

sag | 8 power to compromise an action, dig. S. C. 

0., 

Attorney’s Jrorsise to potouety levying officer, with- 
out consideration, dig. S. C. Vt., 255. 

Authority implied in the oben, C. T., 21. 

Authority ot solicitor does not extend to making a 
fraudulent defense, dig. Eng. Ct. App., 458. 

Authority to compromise action, dig. 8. C. Ala., 36. 

Client’s right to settle litigation, dig. U. 8. C. C., D. 
Colorado, 276. 

Effect of an allowance out of fund in court upon spe- 
co ae aimee of solicitor for compensation, dig, 8. C. 

+) 174. 





ATTORNEY AND CLIENT—Continued. 
. Expert evidence as to the value of legal services. C-. 


Implication by acceptance of retainer as to profes- 
sional qualifications, dig. S. C. N. J., 458. 

Substitution of attorneys as affecting _. on yr 
= for compensation, dig. U. 8. C, C., 8. D. N. 


> a a for professional impropriety, dig. S. C. 
3 * 
Unodicial delinquency as ground for disbarring attor- 
ney. C. T., 261. 
wae attorney’s fee included in note is due. Q. &A., 
ive 


See Champerty ; Libel. 
AUCTION. 

See Sale. 
BAILMENTS. 

“Foreclosure of pledges.” F. R. Mechem, 382. 

“Rights and liabilities of the owner, hirer and driver 
of horses.’”’ John W. Snyder, 142. 

BANK. 

Amount of debt of director to bank as affected by 
charter, dig. 8. C. IIL, 299. 

Certification of check which is subsequently raised, 
liability. Clews v. Bank . New York National 
Banking Association, in full, N. Y. Ct. App., 171. 

Liability of bank acting as collection agents for de- 
fault of sub-agents. Britton v. Niccolls, in full, U. 
8.S.C., 65. 

Exemption of deposits in savings banks from taxa- 
tian, did. U. S. 8. C., 56. 

Not charged with notice of facts within knowledge of 
director who recommends paper for discount. 
Shaw v. Clark, in full, 8. C. Mich., 494. 

Notice to bank of fiduciary character of deposit, dig. 
S. C. Pa., 299. 

Right of attaching creditor as to fiduciary deposit, dig 
S. C. Kan., 276. 

Transmission of money according to the directions of 
the depositor. Fw v. Second Ward S. Bank, in 
full, 8. C. Wis., 

When the tr soe han of stock ina bank upon its books 
by its officers A. ill amount to a waiver of the bank- 
er’s lien, dig. S.C. N. J., 174. 

See Contract; Negligence. 


BANKRUPTCY. 

Appellate procedure in, dig. U. 8. 8. C., 156. 

Fiduciary debt not discharged ie composition pro- 
ceedings, dig. U. 8. 8. C., 477. 

Limitation of shen by assignee, dig. U.S. S. C., 213. 

ear ot litigation in bankrupt’s name, dig. U. 
S.8.C., 7 

See Contract. 


BILL OF EXCHANGE 

Constructions of a corporation’s signature, dig. U. S. 
8. C., 197. 
See Negotiable Paper. 


BILL OF LADING. 
A common carrier not liable for a raised bill of lading 
which the shipper was allowed to fill up for himself, 
dig. U. 8. C. C., M. D. Ala., 135. 


BOND. 

A non-negotiable bond becomes panies upon be- 
ing indorsed to “bearer,” dig. 8. C., 174. 

Breach of bond of bank teller Ww hile ‘assigned to other 
duties by cashier. Detroit S. Bk. v. Zeigler, in full, 
8S. C. Mich., 351 

Execution of, to bind obligor, dig. 8. C. Pa., 398. 

as < oe on bond of himself and wife, dig. 

"ey 

Liability of sureties on bond of bookkeeper for em- 
bezzlement committed while assigned to teller’s du- 
ties. Nat. Mechanic’s Banking Ass’n v. Conkling, in 
full, N. Y. Ct. App., 373. 

a & I e esas on bond of county treasurer, dig. 

8.C. Ne ‘e 
Waiver of rights, dig. U. 8. 8. C., 
See Guardian and Ward. 


BOOK REVIEWS. 
American Decisions, vols. 33, 34,35 and 36. By A. C. 
Freeman, 200 
American Decisions Digest. By A. C. Freeman, 220. 
American Reports, Vol. 38. By Irving Brown, 119. 
American Mining Law. By W. P. Wade, 279. 
ey on Fraudulent Conveyances, Third Edition, 
ive 
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BOOK REVIEW —Coutinued. 
Chaney’s Index-Digest of Kansas Decisions, 60. 
Contracts of Married Women. By John F. Kelley, 439. 
Digest of Fire Insurance Decisions. By vUlement 
Bates, 20. 
Digest of Fire Insurance Decisions. By George A. 
Clements, 20. 
Elementary Law. By Wm. C. Robinson, 338. 
Elements of the Laws. By Thomas Smith, 259. 
Equity Pleading, with Precedents. By Franklin Fiske 
feard, 119. 
Essays on Jurispr udence and Ethics. By Frederick 
Pollock, 339. 
Indiana Practice, Pleading and Forms. By John D 
Works, 279. 
Jacob’s Fisher’s Digest. By Ephraim A. Jacob, 119. 
ema Chancery Practice. By William Jennison, 
240. 
Kansas Reports, Vol. 26. By A.M. F. Randolph, 119. 
Kansas Reports. Vol.27. By A. M. F. Randolph, 378. 
Law of Building Associations. By G. A. Endlich, 479. 
Law of Gonveyancing. By W.B. Martindale, 118. 
— of Stock Brokers. By Arthur and George Biddle, 
38. 
Lawyer and Client, or the Trials and Triumphs of the 
Bar. By L. B. Procter, 480. 
Leading Cases Simplified. By John D. Lawson, 259. 
_ - _ Lord Campbell. By Hon. Mrs. Hardcas- 
tle, 5 
Manual for Assignees. By Florien Giaque, 138. 
Missouri Reports, Vols. 73 and 74. By Themas K. 
Skinker, 200. 
Modern Jury Trials. By J. W. Donovan, 359. 
New Jersey Equity Reports, Vol.8. By John H. Stew- 
art, 339. 
New York Annual Digest. By Charles T. Boone, 119. 
Notaries Manual. By Benj. F. Rex, 440. 
Pomeroy,s Equity Jurisprudence, Vol 2, 60, 
Reissued Patents, a Warning to Inventors, 218. 
Sawyer’s Reports, Vol. 6. By L. B.S. Sawyer, 138. 
Schouler’s Domestic Relations,{359. 
Sheldon on Subrogation, 178. 
Stockbrokers and Stock Exchanges. By John R. Dos- 
Passos, 20. 
Texas Pleading and Practice. By John Sayles and B. 
H. Bassett, 138. 
Thompson & Merriam on Juries, 439. 


BOUN DARIES. 
Where a certain “stake” is referred to as a monument 
in a conveyance, it controls in fixing the line, and 
it is immaterial who set it, dig. S. C. Wis., 496. 


BREACH OF MARRIAGE PROMISE. 
Affliction of defendant with Weaeeet disease as 
ground of defense, dig. 8. C. N. C., 36. 
Release from > promise as @ valuable consid- 
eration. C. T.,46 
See p-secalllecots Seale, 
CENTRAL LAW JOURNAL. 


Current mention of the ‘‘Monthly Index.” C, T., 161. 
Salutatory. Fifteenth volume. C. T., 1 


CHAMPERTY. 


A champertous contract between an attorney and cli- 
= is no defense to the opposing party, dig. U. 8. C. 
, D. Colorado, 276. 
Pe teto E CORPORATIONS. 
— of change in corporate powers, dig. U.S. S.C. 


CHA ae TRUSTS. 


Statute of uses and succession. Beckwith vy. St. Phil- 
lip’s Church, in tull, 8. C. Ga., 454. 
CHARITY. 
Taxation of exempt charity, dig. U. S. 8. C., 213. 
CHATTEL MORTGAGE, 
Of a stock in trade may be so expressed as to include 
future acquisitions, dig. 8. C. lowa, 17. 
Of stock m trade with ee in mor tgneor with 
power to sell is void, dig. Supreme Ct. N. 
Of subsequent acquisitions invalid, dig. 5. C. ue, 36. 


CHURCHES. 
“Rights of pew holders.” By James A. Seddon, 101. 
CIVIL RIGHTS. 
-Rights of colored ener on railway holding first 
class tickets, dig. U.S. C. C.,.48 D. Ohio, 36. 





COMMON CARRIER. 

Damages for breach of contract of carriage of pas- 
sengers, dig. S. J. C. Mass., 255. 

Discrimination in freight rates, dig. U. S.C. C., N. D. 

Ohio, 56. 

Duty to passenger as to trespass of servant. Chicago, 
ete. R. Co. v. Flexman, in full, 8. C. IIL, 352. 

Federal regulation of interstate commerce toes not 
apply to commerce within the State, dig. 8. C. Wis., 


en to compute damages poontieas © or discrimina- 
tions in railroad freight, dig. U.S.C. C., D. Minn., 
318. 


Liability tor injury to passenger on sleeping car, dig. 
8. C. Ohio, 477. 

Liability for passenger’s baggage _transported over 
connecting lines, dig. 8. C. Tex., 375 

Limitations of passenger’s tickets as to time. Auer- 
bach v. New York Central, etc. R. Co.,in full, N. Y. 
Ct. App., 33 

Limiting liability by contract, dig. S. C. Wis., 318. 

“Loss of goods by carriers.” . Jrish Law Times, 66. 

eg” ~~ ya baggage on connecting lines, dig. 

Measure of damages for Suey caused by refusal of 
freight, dig. U. S. C. C., E. D. Ark., 299. 

Not liable for a raised bill of lading because it al- 
lowed the shipper to fill it out aw thus afford- 
ing facilities for the fraud, dig. U. 8. C. C.,M. D.Ala., 


Passenger standing on platform of crowded car guilty 
of contributory negligence, notwithstanding failure 
of carrier to provide a seat. Camden, etc. R. Co. v 
Hoosey, in full, 8. C. Pa., 154. 

Railway passengers and ticket scalping laws. C. T., 
381. 


Regulation of railroad tariff. C. T., 301. 

rm for discrimination in freight tariff, dig. U.S. 
C. C., N. D. Ohio, 255. 

Sale of freight for charges, dig. S. C. Ala., 39 

Sleeping car company not a as + for 
property stolen, dig. S. C. Ind., 

“Telegrams and Telegraph Soubonton R. F. Ste- 
vens, Jr., 182. 

See Civil Rights. 


CONFISCATION. 
Intervention of incumbrancer where there has been a 
sale under the confiscation act, dig. U. 8.8. C., 459. 


CONFLICT OF LAWS. 
Contract of indemnity as affected by lez loci or lex fort 
dig. U. 8S. 8. C., 477. 


CONSTITUTIONAL LAW. 

Acts meee include sreretene germane to their titles, 
dig. U. 8. S. C., 197 

—- y between a ‘negro and a white person, dig. S. 

. Ala., 

A ‘emer law providing a punishment for the keeper of 
a house where “‘it is reputed that liquors are sold,” 
is unconstitutional, dig. 8. GC. R. 1., 375. 

A prohibitory liquor law is an exercise of the police 
power and is not unconstitutional, dig. 8. C. lowa, 
17. 


Constitutionality of an act forbidding political assess- 
ments in the interests of civil service reform, dig. U. 
S.C. C., 8. D. N. Y., 255. 

Conversion of exempt public property into corporate 
stock. New Orleans v. Morris, in full, U. 8S. 8. C., 228, 

ipa the obligations of contracts, dig. U. 8S. 8. C., 

96. 


Impairing the obligation of a contract, dig. U. 8S. 8. C., 
DA 

State regulation of inter-state commerce. C. T., 301. 

State regulation of interstate commerce. C. T., 361. 

State’s power to revoke liquor license, dig. 8. C. Tex., 
436. 

State taxation of national bank stock, dig. U. 8. 8. C., 

213. 


Taxation of bank shares re spugnant to National bank- 
ing act, dig. U.S. S. C., 197. 

The constitutional guar antee that the right of trial by 
jury shall be inviolate, imposes no restriction on the 
exercise of eminent domain. Cent. Branch Union 
Pacific R. Co. v. Atchison, etc. KR. Co., in full, S.C. 
Kan., 270. 

The obligation of an irregular contract which is sub- 

sequently v 1h | is protected equally with valid 
contract, dig. S N.J., 458. 

The proposed oahanieaaledl amendment in Missouri. 

Corresp., 177, 
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GONSTITUTIONAL LAW—Continued. 

The San Francisco laundry ordinance is a prohibition 

of a lawful occupation and therefore, unconstitu- 
tional, dig. U. 8. C. C., D. Cal., 337. 

What constitutes special legislation. 
Herrman, in full, 8. C. Mo., 129 

What 1s special legislation, dig. s. C.N 

CONTEMPT. 

“Conduct punishable as contempt of court.” 

Donner, 42. 
CONTRACT. 

A contract for an optional delivery, to be void must 
be such as does not contemplate the delivery at all, 
dig. S. C. Iowa, 136 

— by party who has abrogated it, dig. U.S 


State ex rel. v. 


N, J., 174. 


A. J. 


. 8. C., 


An assignment by a person of feeble oes void on ac- 
count of undue influence, dig. U. 8 , D. Minn. 
36. 


Attorney’s promise of indemnity to arya officer, 
without consideration, dig. S.C. Vt 

a er sale of property in form os a ‘lease, dig. 8 

op BEE 

onstruction of a bill of exchange of a corporation, 
dig. U. 8. S. C., 197 

Construction of contract for sale and counting of bar- 
rel heads, dig. U. 8. { 

Construction of aed to furnish 
dig. U. 8. 8. C., 174 

suntivaniine of contract to “pay in gold or a equiv- 
alent.” Atkinson v. Lanier, in full, $8. C. Ga., 253. 

Creditor’s rights upon the eroerees iation of 4 to 
particular ‘debt, dig. 8. C. Mich., 375. 

Damages for breach of contract of carriage of passen- 
gers, dig. 8. Jud. Ct. Mass., 255. 

Delivery of possessien, dig. U. 8.8. C., 214. 

Delivery to the carrier is delivery to the wentee with- 

, 


building stone 


in the Iowa statute of frauds, dig. U. 8. C.C 
lowa, 299. 

Duty of or disclosure in the exchange of lands, 
dig. U. 8. C.C., W. D. Mo., 79. 


Effect of ptnet egg upon the validity of, dig. U. 
8. C.C., W. D. Mich., 

“Equitable consider ation. ” W. F. Elliott, 386. 
Evidence, of undue infiuence, dig, 8. C. 8. C., 376. 

“ee for thé non-performance of contract. a 

L. High, 342. 

Execution ot bond, dig. 8. C. Pa., 398. 

“Farming on shares.” Henry Wade Rogers, 465. 

“Fear—lIts legul limitations.” Francis Wharton, 262. 

For the erection ot public works to be construed in 
Stn a with the sdvertisements and bids, dig. U 

Yor the repayment of a license fee unlawfully ex- 
acted. Town of Columbia City v. Authur, in full, 
8. C. Ind., 152. 

Fraud and imposition practiced in inducing a com- 
promise wil! vitiate it, dig. S.C. N. J., 174. 

Grant by State of water privilege on canal how af- 
fected by abandonment of the canal, dig. U.S. 8. €., 
157. 


Iilegality of contract for grain futures not affected b 


compromise. Everingham v. Meighan, in full, 8. C. 
., B32. 
interpr own of the term “cured meat,” in contract, 
a . 8. C. C., W. D. Tenn., 277. 


im plication arising from the acceptance of goods 
shipped, dig. 8. C. Neb., 157. 

yw of oe nt upon, where principal is disclosed, 
dig. 5 +» 256. 

Liability of ae as consideration for a contract, 

dig. S. C. Ind., 299. 

a scieneelion in church subscription, dig. 8. C. 
nd., 436 

etontal alteration of note to relieve maker, dig. 8. C. 
nd., 398 

“Misrepresentation 
Payne, 327. 

Kote given for fraudulent claim void. Ormsbee v. 
Howe, in full, 8. C. Vt., 

Sovation of tirm debt, dig. 8. C. Pa., 214. 

@ption contract for “futures” not void unless it ap- 
pees that neither party intended actual delivery. 

urray Vv. Ochiltree, in full, 8. C. lowa, 434. 

“Promise to make a will—Roberts v. Hall.” 
Law Journal, 445. 

Promise to pay debt discharged in bankruptcy, dig. 8. 
C.N. C20 “ widens 


as affected by intent.” IL. N. 


Canada 


Purchase with fraudulent intent, dig. 8. C. lowa, 318. 
Belease from marriage promise as a valuable consid- 
eration. C. T., 461. 








CONTRACT—Continued. - 


Representations as to v alues where the value is spec- 
__ ulative, dig. U. S.8.C., 

Rescission by parol of contract under seal, dig. 8. C. 
Ohio, 398. 

Reward to fireman for doing official duty. C. T., 381. 

“Specific performance of parol contracts relating to 
lands.” Isaac N. Payne, 166. 

The balance of an account made up of grain gam- 
—s transactions, not recoverable, dig, 8. C. Wis., 

The. contract of a real estate agent who undertakes to 
sell on commission is fulfilled by the production of a 
person able and willing to buy on the terms offered. 
Watson v. Brooks, in full, U. 8. C. C., D. Oreg., 308. 

The purchase of bank stock of the bank president at a 
premium on condition that buyer should be made 
cashier of the eae is void as against public policy, 
dig. 8. C. Kan., 


Upon plea of peel per minas regard will be had to 


age, sex and condition in life of party. Jordan y. 
Elliott, in full, 8. C. Pa., 232. 
Vigilantibus non dormientibus jura subreniunt. C.T., 


Wagers in the form of eontracts for future deliv exies 
are void, dig. 8S. C. Ala., 36. 

Waiver of stipulation in policy. Bennec i v. 
necticut Mut. Life Ins. Co., in full, U. 8. 8. C., 149. 

Want of privity will not pee nt the implies ation of a 
promise, dig. 8. C. Minn., 

When — ney’s fees” included in note are due. Q. 
See “Admiralty ; Master and Servant; Receiver; Bond; 
Sale; Specific Performance. 


Con 


CONVEYANCE 


Acknowledgment of deed before party. Hainey v. 
Alberry, in full, 8. C. Mo., 190. 

Construction of reservation in deed of “minerals,” 
dig. 8. C. Pa., 398. 


Const: uction of reservation in deed, dig. S$. C. Pa., 398. 

Covenant “ grantee implied in acceptance ot deed 
dig. S. C. N. J., 458. 

Deed prt in form passes title so as to 
the attas hing o ot a lien of a subsequent ju 
dig. 8. C. Ga., 277. 

Description of property in contract _ conveyance ot 
land. Pulse v. Miller, in full, 8. C. oy tde 

“Equitable mortgage by deposit ‘ane decds—The 
American und “English rule.” Wim. Archer Cocke, 
46. 


revent 
gment, 


Mortgage not void bec anse of me to accurately de- 
scribe the goods, dig. U Cc. 

Want of necessary mae a pana ance, 
Ind., 417. 

What amounts to a lease for life, dig. 8. C. Ohio, 79. 

See Specific Performance. 

CORPORATION. 

Action for libel] can be maintained ae a corpora- 
tion, dig. N. J. Ct. Errors & App., 

Construction of a bill of pate oat of a corporation, 

ig. U.S. 8. C., 197 

“Control” of a corporation means emediaty execu - 
tive control, dig. U. 8. C. C., E. D. Mo., 

Equitable relief of stockholder from family combina- 
tion to control profits, dig. U.S. C. - Pa., 877. 

Expediency of autem not the subject a legal investi- 
gation, dig. U. 8. 8. C., 237. 

“Income” of pthe-4e stock. C.T., 161. 

Legitimate corporate name within the statute, dig. S. 
8. Mo., 116. 

‘Lessons of the telegraph case.” WN. Y. Times, 419. 

Mandamus 10 compel the issue of corporate stock, dig. 
8. C. Me., 38. 

Power of stockholder to enforce corporate right, dig. 
U.S. S. C., 36 

Recognition of association as a corporation is prima 
facie evidence of corporate existence as between .s 
parties. Sandwich M’fg Co. v. Donahue, in full, 8 
C. Minn., 55. 

Deed procured by fraudulently substituting it for an- 
other paper intended to be signed. McNeil vy. Jor- 
dan, in full, 8. C. Kan., 52. 

Rights of stockholder upon dissolution by court of 
equity. Strong v. McCogg, in full, 8. C. Wis., 449. 

Sale of all its property yy as , ~~ creditors not 
assenting, dig. U. 8. C. C., E. D. Mo 

Special statute ot limitations in charter, dig. 8. C. N. 


dig. S. C. 


+» 558. 

Stockholders estopped to deny, as to creditors, the 
os of their subscriptions to the stock, dig. 8. 
C. IL, 18. 
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CORPORATION—Continued. 
Stockholder’s liability — be ted by reduction of 
capital stock, dig. U. , N. D. IL, 337. 
The fact that the + ena a a ‘~ anchise is confined to a 
particular department will not prevent the forfeiture 
of the entire franchise, dig. S. C. ILl., 17. 


Unauthorized sale of cor ate property by officers of 
corporation. Q. & A., 


Will not be permitted to ial ise its own stock to the 
disadvantage of a creditor, dig. S. C. 
See Stockholders; Taxation. 
COSTS. 
Security for costs in Federal Courts. 
COUNTERFEIT. 
See Criminal Law. 
COURT MARTIAL. 


C. T., 361. 


Jurisdiction in time of peace, dig. U. 8. 5. C., 237. 
COVENANT. 

See Action. 
CRIMINAL LAW. 

Abolition of grand jury System. Q.& A., 59. 

Abolition of the grand jury sy ee in Wisconsin. Q. 

& A., 114; in Kansas, Q. & A 
An adjourned trial will not come within the rule 


against putting prisoner twice in jeopardy, dig. S. 
C. Iowa, 399. 

Attempt to escape as evidence in assault to commit 
murder, di. S. C. Cal., 376. 

( ‘oncealing crime to take the case out of he statute 
of limitations, dig. S. C. Mich., 417. 

Constitutionality of an act specially ‘punishing adul- 
tery between a negro and white person, dig. S. C. 
Ala., 25. 

Corroboration of the evidence of accomplice, dig. Ky. 
Ct. App., 356. 

“Corroborative Evidence.” Justiceof the Peace, 135 
Degree of similitude 1 reguired | to constitute r¥ Sreate- 
lent bond a forgery, dig. U.S. D. ¢€ 5 % , 477. 
et ty of implied malice as eieetinn pr me joker Ss. 

C 

Evidence of deliberation in committing perjury, dig. 
S. C. Ga., 356. 

aad of res geste in murder cases, dig. 8. C. Cal., 

nidene that prisoner was already undergoing a life 
sentence, to affect jury’s discretion, dig. 8. C. Cal., 
436. 

Facts not nenting to murder in first degree, dig. S. 

}. Mich., 376. 

Facts to show assault with intent to kill, dig. 
Mich., 398. 

False evidence of subsidiarv facts to cosBetoute per- 
jury. State v. Meader, in full, 8. C. Vt., 

“Fear—Its legal limitations.” Francis Ww “aed ton, 262. 

Filled a coins and the law against counterfeiting, 

a a 

“French justice.”” Law Times, 280. 

Homicide in i by victim of intended rape, 
dig. 8. C, Cal., 255. 

Tilegal sale of liquor by means of concealed drawer, 
dig. 8. C. Ind., 496. 

Indecent mail matterin U. 

cy., 36. 

Instruction as to alibi in rape case, dig. S. C. lowa, 356. 
Jurisdiction of forgery where the instrument is forged 
in one State and uttered in another. Lindsay v. 

State, in full, 8. C. Ohio, 310. 

Jurisdiction where the larceny was committed outside 
the State, dig. Md. Ct. App., 477. 

Perjury can not be assigned upon an extra-judicial 
oath, dig. 8S. C. Pa., 36. 

Presence of defendant at trial, dig. S. C. 

Procuring note by fraud not 
tenses. Commonwealth v. } 
211. 

“Profert of the person.” 

“Profert of the person in criminal cases.” 
F. Stonex, 207. 

be wigs of proof to show insanity as a defense, dig. 

. Cal., 116, 
Reckless and wanton conduct to imply malice, dig. 8. 
. Pa., 398, 

menanic arrest, dig. Ky. Ct. App., 356. 

“Salvation Army” not an unlawful assembly, dig. Eng. 
H. Ct., Q. B. Div., 399. 

Self criminating evidence inadmissible, dig, 8. C 


S.C. 


S. mail, dig. U. 8S. C. C., D. 


Ala., 36. 
ounishable as false pre- 
oore,in full, S. C. Pa., 


Henry Wade Rogers, 2. 
Wilbur 


. Ga., 
Self protection no 
weapons, dig. 8. C. N.C., 


excuse for 


197. 


carrying concealed 





‘DEATH BY WRONGFUL 





CRIMINAL LAW—Continued. 
ee at a prize fight, dig. Eng. High Ct.,C. C. 


, 18. 


“Spectators at prize fight.”” Leg. Ext., 216. 
Treatment of condemned prisoners in France, note 
140. 


Twice in jeopardy, dig. S. C. Mo., 

Unskilful treatment of decease Se as » dctense to charge 
of murder, dig. 8. C. La., 337 

What amounts to burglary, dig. S. C. Ga., 

See Evidence; Grand Jury; Insanity. * 

DAMAGES. 

A claim << a railroad for killing stock assignable, 
dig. S. C. Tex., 98 

Elements oi iene for breach of contract of car- 


356. 


riage of passengers, dig, $8. Jud. C. Mass., 255. 
Evidence as to measure of a in action for 
breach of promise, dig. 8.C. N. €., 37. 


Exemplary damag~ s for injury caused by defective 
appliances, dig. 8.C Tex., 376 

For discriminations in railroad freights, 
computed, dig. U.S. C. C., D. Minn., 318. 

Interest not recoverable on unliquidated demand, 
dig. S. C, Tex., 376. 

Shgettaset Gomngee for breach of contract, dig. 8. C. 
Ga.,357 

Loss of time as an element of, dig. N. Y. Ct, App., 496. 

Measure or wr ae for breach of contract of sale, 
dig. Md. Ct. App., 238 

Measure of damages ie the breach of contract to pay 
in gold or its equivalent. Atkinson v. Lanier, im 
full, 8. C. Ga., 253. 

Measure of damages for breach of contract, dig. 8. C. 
Mich., 375. 

Measure of damages for failure of railroad train to 
stop at station. Morse v. Duncan, in full, U. 8. C. C., 
E, D, Miss., 488. 

Measure of wy for injury to domestic animal, 
dig. S.C. Mich , 

Measure of damages by injury from fire, as affected 
by contributory negligence, dig. S. C. Vt 

Measure of damages for lost baggage, dig. 8. 0. Tex. 
376. 

Measure of damages for medical malpractice, dig. S. 
Cc, Ind,, 436. 

Measure + Game Uzes "a wrongful exclusion from 
cars, dig. l . D. Ohio, 36. 

“Mental he as ‘an element of damages. 
L. Murfree, Sr., 242. 


how com- 


oy 206. 


wm 


Mental, unconnected with bodily ates not an A 
ment of. Morse v. Duncan, in full, U. S.C. C. 
Miss., 488. 


Oneis answerable i in tort for the natural and reasona- 
ble consequences of his acts. Hughes v. McDonough, 
in full. 8. C. N. J., 31, 

Prospective profits are remote damages for breach of 
contract, dig. 8. C. Mich., 57. 

Personal abuse inducing an assault admissible to mit- 
igate punitory but not actual damages, dig. 8.C.Wis., 
17. 

wind damages for malicious attachment, 

. C. C., BE. D. ‘La. » 58. 

emai e damages for breach of contract not ad- 
missible, dig. S. C. Mich., 116. 

Suicide caused by suffering consequent upon negligent 
injury is remote damage, dig. U. 8S. 8. C., 38. 

The rule as to punitive and compensatory damages ior 
an assault. Corcoran v. Harran,in full, 8. C. Wis.2% 

See New Trial. 


dig. U. 





ACT. 
Effect of emancipation upon parert’s right of action, 
dig. S. C. Pa., 209. 
Suicide caused by suffering consequent ia negligent 
injury is remotedamage, dig. U. 
DEDICATION. 
“Dedication.” 
DEEDS. 
“Record of deeds when notice and of what.” 
Pierce, 122. 
A deed is of no validity ven delivered. 
ler, in tull, S. C. Ind., 7 
DEF AULT. 
Setting aside not an abuse of 
Iowa, 116. 
DELIVERY. 
See Sule. 
DEMURRER TO EVIDENCE, 
see Practice. 


Charles Burke Bliiott, 422. 


T. W. 
Pulse v. Mil- 


discretion, dig. S. C. 
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DESCENTS AND DISTRIBUTIONS. 
———_ of the proceeds of life policy, dig. S. C 
nd., 277. 
Disposition of proceeds of insurance policy. Q. & A., 
320. 


Division of insurance policy among widow and chil- 
dren. Q 258. 

Meaning of the phrase “next of kin,” dig. §. C. Neb., 
357. 


DEPOSITION. 
Power of notary to imprison for contempt, a witness 
refusing to testify, dig. S.C. Mo., 478. 
DIES NON. 
See Sunday. 
DISCRETION OF COURT. 
It is not an abuse of discretion for a court to set aside 
default, dig. S. C. lowa, 116. 
DIVORCE. 
Alimony to party in fault, dig. 8. C. lowa,357. 
A proposed reform in divorce laws. C.T., 141. * 
Gustody of children where divorce is for adultery of 
wife, dig. Supreme Ot. N. Y., 399. 
Facts not amounting to condonation, dig. S.C. Iowa, 


Quantum of alimony, dig. 8. C. Il., 337. 
Separation not amounting to desertion, dig. N. J. Ct. 
rr. & App., 79. 

Validity of, when granted in ioreign jurisdiction and 
based upon a cause of action false in fact, dig. 8. C. 
Wis., 496. 

DOGS. 
See License ; Taxation. 
DOMESTIC RELATIONS. 
«Parent and Child.”” Charles A. Buckman, 23 
“Parent and Child.” J. M. Kerr, 425. 
DURESS. 
“Fear: Its legal limitations.” 
See Contract. 
EASEMENTS. 
agtains owner’s right of support, dig. Ky. Ct. App., 


Dedtestion: ” Charles Burke Elliott, 422. 
Loss of easement of pacnage through alley-way by 
non-user, dig. 8. C. La., 478. 


Francis Wharton, 362. 


Of abutting lot owners ‘in the streets of municipality. 
yond Ay New York Elevated Ry. Co., in full, N. Y. Ct. 
pp 





Reservation of of 
dig. Eng. High Ct., Q. *S. Div., 

“Rights of pew holders. ” By James A. Seddon, 101. 

EJECTMENT. 
Property in possession of the United States, dig. 8. C. 
Cal., 837. 
ELECTION. 
- o—_ laws construed. United States v. Ca- 
1, U. 8. C. C., E. D. Mo., 92. 

Fe. ‘jrregularity in returns will not justify their re- 

jection, dig. 8. C. Ill., 57. 
EMINENT DOMAIN. 

The constitutional guarantee that the right ot trial by 
jury shall be inviolate, imposes no restriction on the 
exercise of eminent domain. Central Branch U. P. 
R. Co. v. Atchison, etc. R. Co.,in full, 8. C. Kan., 270. 

EQUITY. 

A contract to deliver a policy of insurance is capable 
of specific performance. Hebert v. Mutual Lite Ins. 
Co., in full, U. 8. C. C., D. Oreg., 98. 

Control of receiver’s contr acts by chancellor, dig. N. 

257. 


. . ” 


ity,implied in grant, 


Cananast of of State to hold property as trustee, dig. U. 

8. 8. C., 157. 

“Equitable Consideration.” w. F. Elliott, 336. 
Equitable mortgage by deposit of title deeds—the 
American and English octrine.” Wm. Archer 
Cocke, 46. 

Equity jurisdiction of married woman will not be ex- 
ercised where she is unworthy, dig. 8. C. N. C., 437. 

Equity jurisdiction to relieve from ajudgment. C. T., 
281. 

Equity jurisdiction to relieve from a judgment. Cut- 
- v. Kline, in tull, with note, N. J. Ct. Err. & App., 


Failure of equitable jurisdiction, dig. U. 8. 8. C., 238. 

Husband’s deed conveying al) his property to second 
wife, dig. 8. C. Mo., 436. 

Injunction to restrain nuisance, dig. 8S. Jud. C. Mass., 
357. 





EQUITY—Continued. 
Sopagene patter of bond and mortgage, for value, dig. 
App. V 
Mistake in A nascent in writing, dig. S. C. Iowa, 318. 
a” ad paid by mistake, dig. U.S. D.C., N. D.N. Y., 


Rescission of contract where injury results to default- 
ing party, dig. S.C. Iowa, 3 9. 

Right of employe receiving percentage of profits as 
oo demand an account, dig. S.C. IlL., 


Right of junior incumbrancer to redeem real estate, 
dig. U. 8. 8. C., 99. 
“Specific Derformance ot contracts relating to lands.”’ 
Isaac N. Payne, 166 
Unconscionable contract, dig. 8. C. Mich., 376. 
Will not enforce executory agreement which is with- 
out consideration, dig. 8. C. Minn., 18. 
See Assignment ; Corporation; Injunction; Spevcifie 
Performance ; Stockholder’s Liability. 
EQUITY PLEADING. 
Allegation of fraud ina _ praying for relief must be 
specific, dig. S. C. Me., 


EQUITY PRACTICE. 
Bill ot review canines ves States. Bush v. United 
States, in full, , D. Oreg., 348. 
Time of filing an of rev iew, dig. 8. C. T1., 58. 
wee eee lies from decree in equity, dig. U. S. S. 


ESCROW. 

Burden of proof that a pense under a patent is abso- 
lute, dig. U.S. 8. C., 

“The law of escrows.” 

ESTOPPEL. 

Admissions in judicial records, dig. 8. C. Wis., 319. 

An expression of opinion merely is not a representa- 
ted, a to operate as an estoppel, dig. U.S. C.C., 

n 

By deed ‘fraudulently procured by substituting it for 
another paper intended to be signed. McNeil v. 
Jordan, in full, 8S. C. Kan., 52. 

By judgment on oie, meruit from carrying out 
contract, dig. S. C. Mich., 337. 

Growing out of concealment by employee where bus- 
ness usage requires complete disclosure, dig. S.C. 
Mich., 116. 

Notice to bank - the fiduciary character of deposit 
dig. 8. C. Pa., 299 

EVIDENCE. : 
Acts of pont as evidence against principal, dig. S. C. 
Pa 25! 
aaa of part owner of a vessel inadmissible 
against co-owner, dig. U. 8. 8. C., 455 
“Alteration of instruments. ” Wm. L. Murfree, Jr., 62. 
“Books of science as evidence.” F.R. Mechem, 88. 
Burden of proof of mental unsoundness to avoid con- 

tract, dig. U. 8. C. C., W. D. Mich., 375. 

Character of impeaching witness, dig. 8. C. Ind., 418. 
Character of plaintiff in action for indecent assault, 
dig. 8. C. R. 1., 357. 
a as  aeeae to establish marriage, dig. 
. Y. Ct. App., 
oaheume of «TE attorney y prisOner’s 
evidence in his own behalf, dig. 8. C. lowa, 399. 
“Communications between solicitor and client in 

presence of third party.” Ley. Ext., 260. 

Comper ae of evidence of offer to bribe witness, dig. 
2v9. 


“Charles Burke Elliott, 162. 


Contemporaneous Coster ations as part of the res geste, 
dig. Ky. Ct. App., 7 

“Corroborative ate nee.” Justice of the Peace, 185. 

“Curiosities of Evidence.” Leisure Hour, 379. 

Daily legislative journals as ev idence. | _mnodeng 
Nat. Bank v. Ottawa, in full, U. 8. 8. C., § 

Declarations of deceased persons not ev ~~ hee as to 
dates, dig. 8. C. Err. Conn., 37. 

Effect of death of party ween. competency of deposi- 
tions already taken, dig. 8. C. Pa., 337. 

Evidence of good charac ter Pe he Al in favor of a 
party charged with fraud. Simpson v. Westenber- 
ger, in full, 8. C. Kan., 428. 

Expert evidence as to the value of legal services. C. 

” 

“Expert testimony in insanity cases. 

“French justice.” Law Times, 280, 

Impeaching witness, dig. 8. C. Mich., 337. 

In an action ona fraudulent note by the transferee 
thereof, the burden of proof of good faith of the 
transfer is upon such tianstferee, dig. 8. C. lowa, 116 


A. G. McKean, 6° 
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EVIDENCE—Continued. 

In a prosecution for torgery possession of other for; sued 
instruments to show guilty knowledge, dig. S. C. 
Ohio, 277. 

In a prosecution for forgery it is competent to show 
the possession by the prisoner of other forged in- 
struments, as tending to prove Wood knowledge. 
Lindsay v. State, in full, 8S. C. Ohio, 310. 

It is admissible, in an action for damages, caused by a 
railway fire, to show that the defendant’s locomo- 
tive, on other occasions than that for which the ac- 
tion was brought, emitted sparks and communicated 
fire along the track and r.¢> -of- way. ne 
R. Co. v. Rogers, in full, S. C. App. Va., 

Judicial cognizance of the fact that drunkenness in-~ 
capacitates for the discharge of a trust, dig. 8. C. 
Ind., 375. 

Legislativ e journal to prove an enactment. 
derberg, in full, S. C. Kans., 169. 

Limits of the right of cross-examinatian of an expert 
witness, dig. S. C. Pa., 496. 

Limits of the rule as to transac tune with deceased 
persons, dig. N. J. Ct. Err. & App., 79 

Limits of the rule that a party may not impeach his 
own witness. Wallach v. Wylie, in full, 8S. C, Kan., 
23 

Limits of the rule that a party may not impeach his 
own witness, dig. 8. C. Kan., 57. 

Limits of the statutory rule concerning transactions 
with deceased persons. Reilly v. English, in full, 8. 
C. Tenn., 113. 

Lumping charge in account books, dig. S. C. Pa., 357. 

“Oaths in France—The suppression of religious em- 
blems in the courts.” London Times, 378. 

Of reputation to impeach witness, dig. S. C. Vt., 37. 

Opinion in proof of mental unsoundness, dig. S.C. 

‘a., 300. 

Parol ametenee to supply lost record of judgment, dig. 
8. C. Vt., 277. 

pocuiaaial of death arising upon unaccounted for 
absence for seven years, dig. S.C. Pa., 478. 

— of life and death.” Irish Law Times, 


Inre Van- 


peiiien of witnesses as to criminating questions.” 
Trish Law Times, 1., 343; I1., 364; I11., 401, 

“Privilege — Physicians Evidence in Life Insuranee 
Cases.” . F. R. Mchem, 485. 

“Profert of the person.” Henry Wade Rogers, 2. 

“Profert ot the person in criminal cases.”’ Wilber F. 
Stonex, 207. 

“Proof by inspection.” A. G. McKean, 225. 

Quantum of proof to show insanity as defense to charge 
of murder. Coyle v. Commonwealth, in full, Ss. C. 
Pa., 413. 

Secondary evidence of ~ 9" w here the holder has de- 
stroyed the same. Q. & A., 258 

Recognition of an assoc ane as a corporation is 

rima facie evidence of corporate existence as be- 
tween the parties. Sandwich Mfg. Co. v. Donahue, 
in full, 8. C. Minn., 55. 

Secondary evidence to establish written contract, dig. 
Ky. Ct. App., 436. 

Sexual connection illicit in * roe presumed to re- 
tain that character, dig. N. t. App., 26. 

Subsequent admissions of v we inadmissible te show 
that a conveyance was fraudulent, dig. 8S. C. Minn., 
496. 

To show fraudulent intentin making conveyance, dig. 
8. C. Mich.. 18 

To show quality of goods furnished, dig, U.S. S. C.,478, 

Transactions with a deceased person, dig. 8S. C. Neb., 

Waiver of objections to the admissions of transac- 
tions with deceased person, dig. 8. C. Ohio, 418. 

“Witnesses criminating themselves.” Justice of the 
Peace, 30: 

Unreliability of medical expert testimony. C. T., 61. 

See Assault and Battery; Public Lands; United States 

Treasury; Damages; Witness, 
EXECUTION, 

Amendment of defective direction, dig. 8S. C. Ga., 418. 

Equitable jurisdiction and remedy for w yongtul levy. 
New Orleans v. Morris, in tull, U. 8. 8. C. 

Implied waiver of exemption, dig. 5. C, oun. Ot, 

Life estate subject to. Q. & A., 1 

On judgment of which record is destroyed. 


Q. & A. 


Proceedings where debtor's qroperty has been fraud- 
ulently conveyed, Q, & A,, 26 

Sale of separate parcels of Sone ectate _whder execu: 
tion, in one lump, remedy. Q.& A., 25 





EXECUTION.—Continued. 
Vacation of levy and issue of alias, where the execu- 
=: 4 ey satisfied by levy and sale, dig. 

8 Neb 
See Exemption : Federal Courts; Judgment; 


EXEMPTION. 

A debtor can not waive exemption so as to give junior 
execution creditor preference, dig. 8. C. Pa., 57. 

An assignment for benefit of creditors is not invalid 
because it excepts exempt property. Richardson vy. 
Marqueze, in full, 8. C. Miss., 

A pool table is not a “tool of the trade” of a saloon- 
keeper, dig. S. C. Mich., 157. 

Articles.which are “instruments used in calling,’’ dig. 
8. C. Kan., 136. 

Burden of proof, on debtor to show that property is 
exempt. Connell v. Fisk, in full, 8. C. Vt 

= oumenees for draft horse not exempt. 

Fisk, in full, 8. C. Vt., 211. 

Hotel furniture is not included in 5 ene and 
kitchen furniture,” dig. 8. C. Tex., 99. 

Implied waiver of upon levy of ane dig. S. C. 
Iowa, 597 

Increase of exempt live stock, dig. S. C. Vt., 256. 

When does right accrue to immigrant, dig. 8. C. Neb., 
37. 


Pension. 


Connell 


See Pension. 
EXPERT. 
See Evidence. 
FALSE IMPRISONMENT. 
Liability of justiceof the peace for. Q. & A., 


What amouts to “words and array of torce, a ved con- 
stitute, dig. S. C. Wis., 256 


FEDERAL COURTS. 

a CY re from territorial courts, dig. U. 
8.8. C., 175 

Follow State decisions, dig. U. 8. S. C., 175. 

ary State decisions, dig. U. s. Cc. C., D. Colorado, 
277. 

vena State practice as to allowing new trials as of 
right, dig. U. 8. S. C., 47 

Follow State precedents as to legal passage of legisla- 
tive os Amoskeag Nat. Bank v. Ottawa, in full, U. 
8. S. 

Jur isdictional amount on appeal in gene by combi- 
nation of creditors, dig. U. 8.8. 

Jurisdiction of = corporations, “Monr v. Sundry 
Ins. Co., in full, U. 8. C.C., 8. D. Ohio, 72. 

Jurisdiction of, as to ha collection « State taxes by 
means of a receiver, dig. U. S.C. C Ky., 278. 

Meeting of the United States ttt tie C. T., 261. 

Pecuniary limit to appeal wr Supré was Court of w y- 
oming Territory, dig. U. » 175 

Practice as tothe review Of pmol of territorial 
courts, dig. U. 8. S. C., 478. 

Security for costs in Federal courts. C. T., 361. 

bala 4 + hae question to give jurisdiction, dig. 

8. 8.C 14 

When entorcing State law will follow State prece- 
dents, dig. U , 175. 

Will follew State Bw h im dog dig. U. 8.8. C., 57. 

Will follow State statute in proc eodings supplement- 
ary to execution, dig. U.S. S.C., 13€ 

See Appellate Practice. 


FEDERAL JURISDICTION, 
eh where the decree is for less than $5,000, dig. U. 
8. 8. C., 157. 


Appellate jurisdiction of Federal courts, dig. U. 8. 8. 
wy Ae 7. 
Citizenship to oust the mee Ey ot the bean 
courts will not be presumed, dig. U.S. S, a 
Collusive assignment to give tasib@hetion, Gig. U. S.C. 
C., N. DLN. Y., 136. 
Free navigation Ra effected by bridges over public 


waters, dig, U. 8. 8. C., 238. 
What amounts to a Federal question, dig. U.S. 8. C., 
Wie 


Whether the title of the owner of lands is extinguished 
by adverse possession for a certain a ot time is 
not a “Federal question,” dig. U. S. 8. C. 

FEDERAL SUPREME COURT. 

Appeal from the Supseme Court of the District of 
Columbia, dig. U. 8. 8. C., 435 

Dismissal of appeal as not involving jurisdictional 
amount, diu. U.S. 8. C., 435. 

Jurisdictional amount on appeal, dig. U. 8. 8. C., 458. 

What is a final Judgment a. a State court to fosltty an 
appeal, dig. U.S. 5. C., 435. 
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FIXTURES. 
Marble counter slabs and weather vanes are not, dig. 
8. C. Pa., 197. 
Where steam engine and boilers are fixtures. Thomas 
v. Davis, in full. 8. C. Mo., 489. 


FORFEITURE. 
See Corporation. 
FORGERY. 
Jurisdiction where the forgery is committed in one 
State and the instrument uttered in another. Lind- 
say Vv. State, in full, 8. C. Ohio, 310. 


FRANCHISE. 
See Corporation. 


FRAUD. 

False representation by the principal on a note that 
the surety has assented to an extension, dig. S.C. 
Ohio, 278. 

Fraud and imposition in inducing the re of 
a debt will vitiate it, dig. 8. C. N. J., 174. 

Hin ering and delaying creditors. Patterson v. John- 
son, in full, 8. C. lowa, 372. 

“‘ Misrepresentations as affected by intent.” I. N. 
Payne, 327. 

Representations as to one’s credit, dig, 8. C. Vt., 357. 


FRAUDULENT CONVEYANCES. 

A conveyance for secret trust does not clothe grantee 
with ownership, dig. S. C. Ala., 399. 

A conveyance not void without fraudulent intent, dig. 
8. C. Iowa, 57. 

Bona fides of sale under a decree in favor of daughters 
against their father as against creditors, dig. U. 8. S. 

Distinction between fraudulent and legitimate pref- 
erence by insolvent debtor. C. T., 1. 

— - upon the lien of a prior judgment, dig. S. C. 

a. 
ne of good faith of the parties, dig. N. Y. Ct. 
App. ” 57. 

Fraudulent ay oy os part of grantee not indispensa- 
ble, dig. Ky. Ct. App., 437. 

ay preference by insolvent mortgagor, dig. 

.C., i 
Meret of equity of pre fraudulently convey- 
d, dig. S. C. Ind., 

priorities between enti dig. S. C. Ill., 399. 

Where the fraudulent grantee minabos the goods con- 
veyed with his own goods, and both are seized upon 
attachment, the burden of ost is upon him to dis- 
tinguish them, dig. 8. C. lowa, 1 

See Evidence; Execution ; estan. 

GARNISHMENT. 
Rights of attaching creditor as to fiduciary deposits in 
bank, dig. 8. C. Kan., 277. 
GIFT. 
See Guardian and Ward. 
GRAND JURY. 
Abolition of the grand jury systemin Michigan. Q. 
&A.,19. In Wisconsin. Q. & A.,114. In Kansas. Q. 
+, 140. 
GUARANTY. 
See Partnevship. 
GUARDIAN AND WARD. 

Burden of proof of gift from guardian to ward, dig. S. 
C. Vt., 197. 

Lending wara’s funds on personal security, dig. 8. C. 


Liability of sureties where gat fails to make 
final settlement, dig. S. C. Ohio, 
Ward’s right to unexpended prov ila for education, 
dig. Md. Ut. APP.» 136. 
HABEAS CORPU 


Custod £ iminor children. Bullen v. Cantwell, in 
full, Kan., 369. 
“Habeas Teen Meahitine of Infants.” G. D. Bantz, 
HOMESTEAD. 
Abandondment by removal to another State, dig. S. 
C. Iowa, 18. 


A die av ey by grantee is “purchase money” 
, t., 59. 

Necessity of wife’s signature to conveyance of, dig. S. 
C. Neb., 136. 

Not exempt as against judgment in tort, dig. 8. C. 
Ala., 197. 

Rights of widow as affected by a sale by administra- 
tor. Q. &A., 115. 

What a.nounts to abandonment, dig. 8. C. lowa, 117. 





HOMICIDE. 
ae — by victim of intended rape, dig. 8. C. 
al., 25¢ 
HUSBAND AND WIFE. 
4 kN action against, by death of wife, dig. S 
a. U., ‘e 

Claim for necessaries furnished wife after separation, 
dig. 8. C. Ga., 497. 

Effect ot subsequent gebentention upon separation 
agreement, dig. Eng. Ct. App., 

Equity jurisdiction where wife is cieomiee dig. 8. C. 
av. Us, ie 

Grounds for separate maintainance, dig. S. C. IIl., 357. 

“Husband’s liability for wife’s ante-nuptial debts. a 
E. G. Taylor, 27 

Joint suit by husband and wife, dig, 8. C. R.I., 358. 

er ag! of husband on bond of husband and wife, 
dig. 8S. 0. Pa., 357. 

Liability of land ge age a married woman for 
vendor’s lien, dig. U. 8. 8S. C*. 478, 

Liability of wife’s separ ate estate on covenant of hus- 
band and wife, dig. S. C. Wis., 136 

Payment of husband’s indebtedness to wife, dig. S. C. 
Iowa, 319. 

Presumption as to one to land purchased in thename 
of the wife, dig. N. J. Ct. Err. & App., 79. 

Sale of chattels trom husband to wife, dig. S. C. Vt., 
256. 


Where conveyance is assailed, the burden of proof to 
show fraud is upon the party making the allegation, 
dig. 8. G. lowa, 117. 

Where husband conveys land to the wife, it is incum- 
bent upon her as against a creditor to show that she 
paid value, without knowledge of his equity, dig. 8. 

. Lowa, 136. 

Where a marriage is declared void on the ground of 
insanity, the husband can not recover from the 
wife’s estate * — money expended in her support, 
dig. 8S. C. Neb., 

Wife’s know 47 ps of husband’s prior indebtedness at 
the time of his conveyance of property to her, dig. 
S. C. Iowa, 117. 

Words to create separate estate, dig. S. C. Errors 
Conn., ¢ 


INDORSER, 
See Negotiable Paper. 
INFANCY. . . 
Custody of minor children. Bullen v. Cantwell. in 
full, 8. C. Kan., 369. 
ey ig of contract upon attaining majority, 
dig. 8. C. Iowa, 418. 
Duty of railroad company to trespassing intant, dig. 
S.C. Pa., 497. 
Effect of emancipation upon pesenty te of action 
for death by wrongful act, dig. S. C. Pa., 299. 
— corpus--custody of infants.” G. D. Bantz, 


Masser’ 8 liability for injury to infant ougtor ee through 
defective applisn’es, dig. S. C. Mich., 4 

“Parent and Child.” J. M. Kerr, 425. 

Rescission of —_* contract by return of chattels, 
dig. 8. C. Me., 

“The value of “atten.” Canada Law Journal, 286. 


INJUNCTION. 

Abatement of nuisance by injunction. State v. Craw- 
ford, in full, 8S. C. Kan., 469. 

Chancery jurisdiction to assess comngee upon disso- 
lution, dig. U. 8. C. C., N. D. IL, 

Power of court granting an eioetitied to impose 
terms, dig. U.S. 8. U., 175. 

Sufficient certaint & in Be siegptens in a bill for in- 
junctions, dig. U. 

ae ee agg to a po of the issuance of 

njunction. C, 101. 

To restrain illegal cate as nuisance. C. T., 441. 

To restrain nuisance, dig. 8. J. C. Mass.. 357. 

When gates to restrain Leeman. Davis v. Sawyer, 
in tull, 8. Jud. C. Mass., 

Will not lie to restrain _ PRE injury. Rouns- 
aville v. Kohibeim, in full, 8. C. Ga., 34. 


INSANITY. 
“Expert testimony in insanity cases.”” A. G. McKean, 
6. 


Quantum of proof to show insanity as a defense on a 
criminal charge, dig. 8. C. Cal., 116. 

Quantum of proof to show insanity as a defense to 
ohare e of —_— Coyle v. Commonyealth, in full. 
S 
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INSOLVENCY. 

A composition induced by fraud of the debtor will not 
bind the creditor, dig. 8. C. N. J., 37 

Creditors rights ee an aa a tor benefit of 
credltore, dig. 8. OC. Err, Conn., 

Failure of debtor to comply with terms of composi- 
tion, dig. S. C. Mich., 136 

Fraudulent preference by irsolvent debtor. C. T., 1. 

Hindering and delaying creditor, Patterson v. John- 
son, in full , 5. C. Iowa, 372. 

One ay of firm has no powerto execute general 
assignment for benefit of creditors,dig. S. C.lowa, 58. 

Presumptions ae upon assignment for benefit of 
creditors. Richardson v. Marqueze, in full, 8S. C. 
Miss., 109. 

Remedy of creditor for fraudulent composition, dig. 
S. C. Mich., 418. 

Right of debtor to prefer a creditor, dig. S. C. Kan.,278. 

Statutory priority of United States. Bush v. United 
States, iu full, U. 8. C. C., D. Oregon, 487. 

See Exemption; Partnership. 

INSURANCE. 
A dig 8 0 Pat Ee. 2 pos is a waiver of a proof of loss, 
dig 

Default in how thane of premium, dig. S. C. Dak,, 337. 

Effect of falsehood inserted by agent in application, 
dig. S. C. Pa., 256. 

Effect of aeate ~ aoe note in payment of premium, 
dig. U.S. 8. C., 


Co-operative. 
Effect of member’s suicide on death benefit, dig, S. C. 
Minn., 300 
Fire. 
A mortgage not “a change of title,” dig. S 
Mass., 256. 
Digest "of fire insurance cases. 
ents, 20. 
Digest of fire insurance cases. By Clement Bates, 20. 
Interpretation of special permiti as to extra-hazard- 
ous articles, dig. U. 8. C. C., D. Ind., 337. 
Policy subject to by- = how far affected by changes 
in, dig. S. C. Mich., 
ae policy _ other insurance, dig. 8. 


~ N. d., 175. 


Ss. Jud. C. 
By George A. Clem- 


Subrogation of vendees where insured premises are 
burned and the policy is paid to vendor, dig. Eng. 
H. Ct., Q. B. Div., 18. , 

Substitution of an insuranee company forinsured in 
an action to recover damagas for firecaused by ret 
ligence. Brighthope Ry. Co. v. Rogers, in full, 8 
App. Va., 314. 

The doctrine of proximate cause as applicable to the 
qos of what is loss by fire, dig. S. Jud. Ct. Mass., 


The owners of an elevator have en insurable interest 
in grain storedin it. Baxter v. Har ford Fire Ins. 
Co., in full, U. 8. C. C., D. Ind., 50 

Life.. 

An insurance policy on the life of another by one not 

—s an Mew Ne interest, is a wager policy and 
d, dig. U. S. 8. C., 99. 

Dintsios of insur: ate policy among widow and chil- 
dren. Q.& A 

Forfeiture of tall for non-payment of remium, 
Phenix Mut. Life Ins. Co. v. Doster, in full, U. S. S, 

+» 410. 
a ee" by insured of change of residence, dig. S. C. 
256. 


Waves | forfeiture for non-payment of premium, 
dig. N. Y. Ct. App., 
Waiver 2 stipulation in er. Bennecke v.Connec- 
necticut Mut. Life Ins. , in full, U. 8. 8. C., 149. 
wee of evidence as to" Niasipedese habits, dig. U. 
175. 


INTEREST. 
Construction of note as to when due, dig. U. 8. C.C., 
D. Oreg., 158. 


INTERNAL REVENUE. 
Tax SO. ase. nings issued as a dividend of stock, dig. U, 
§3S8.C 
INTERNATIONAL LAW. 
“The legal position of the Suez canal.” Law Times, 125. 
JUDGMENT. 
Bueiy jurisdiction to relieve from a judgment. Cutter 
v. Kline, in full,with note, N,J. Ct. Err. and App., 289. 
Kc ad jurisdiction to relieve from a judgment. C.T., 


.. of judgment and levy superior to unrecorded 
deed in Texas, dig. U. 8. 8. C., 214. 





JUDGMENT—Continued. 
Priority lost by assignee of by failure to —_ - judg- 
ment formally assigned, dig. S.C. App. Va., 


JUDICIAL REFORM. 
Expediting business in appellate courts. C. T., 481. 
The proposed constitutional amendnient in Missouri. 
Corresp., 177. 
The St. Louis bar association’s recommendation as to 
the constitutional amendment in Missouri, 21. 
JUDICIAL SALE. 
Rig of purehager to demand good title, dig. U. 8. C. 
W. D. Tenn., 278. 
JUDICIARY. 
A call for a convention of nisi prius judges. 
Criticism of the. C. T., 141. 
Judge Bleckley’s (of Georgia) lines “In the matter of 
rest,” upon the occasion of his resignation, note, 100. 
“Judicial verbosity,” corresp., 120. 
Mr. Justice Clifford’s style, note 100. 
Personel of the bench. C. T., 81. 
Renomination of Judge Brewer. Note 180. 
The pros and cons of an elective judiciary. 
Youthfulness of successful judges, note, 20. 
JURISDIETION: 
Effect of a wantof jurisdiction on a recognizance, dig. 
8. C. Me., 37. 
Of forgery where the instrumentis forged in one State 
and uttered in another. Lindsay v. State,in full, S. 
C. Ohio, #10. : 
Rights of foreign receiver as affected by comity of 
States, dig. S. C. Ohio, 79. 
Service of process on foreign corporation, dig. U. 8. C. 
C., 8. D. N. Y., 319 
See Federal Courts. 


JURY TRIAL. 

Competency of j jur or in criminal trial as shown on his 
voir dire, dig. 8. C. La., 337. 

Delicate form of bribery, note, 80. 

Eftect ot illegal evidence though withdrawn from the 
jury. State v. Meader, in full, 8. C. Vt.. 126 

Examination of jurors touching misc onduct in the 
jury room. Whitmore v. Ball, in full, 8. C. Tenn., 77. 

Exception to charge of judge on account of bias ex- 
hibited, dig. S. C. Mich., 117. 

Exclusion of a class as ground for challenge to array, 
dig. S. C. Err. Conn., 197 

Incom aeney of juror because of inabitity to under- 
stand English, dig. 8. C. Wis., 376. 

aa remarks of counsel in ar gument, dig. S. C. 
nd., 257. 

Juror incompetent because of inability y epenk: Eng- 
lish. Sutton v. Fox. in full, 8. C. Wis., 

ee of jurors in the use of iesaieduembines. 


C, T., 121. 


C. T., 221. 





Q 


Peter Bennett’s argument to the jury. Leg. Ext.,216. 
a against liquor dealers to affect competency 
juror, dig. S. C. Ind., 300. 

“Proof by inspection.” By A. G. McKean, 225. 

oe eve y 2 bias to render a juror incompetent, dig. 

What gunpents to bias as affecting competency of jur- 
or, dig. S. C. Ohio, 80. 

Ww hat amounts to bias to justify the challenge of a 
juror for cause, dig. 8. C. Kan., 137. 

Withdrawing case fromjury. Phoenix Mut. Life Ins. 
Co. v. Doster, in full, U. 8. 8. C., 410. 

See Practice. 


JUSTICE OF THE PEACE. ° 
Liability for false imprisonment. 


LABOR LAWS. 
“The labor laws.” Law Times, 279. 
LANDLORD AND TENANT. 
“Farming on shares.” Henry Wade Rogers, 465. 
“Notice to quit.” Henry Wade Rogers, 322. 
Renewal implied from tenants holding over, dig. S. C. 
Pa. ’ 437. 
The maxim, “Jgnorantia legis neminem excusat,” dig. S. 
C.N. J., 459. 


Q. & A., 5% 


What amounts to eviction, dig. S. Jud. Ct. Mass., 337. 
LATERAL SUPPORT. 
See Adjoining Land Owner. 
LAW REFORM. 
Admission of women to the bar in Connecticut. C. 
T. 


+) SI. 
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LAW REFORM—Continued: 
Discussions of the American Bar Association on pro- 
posed measures of. C. T., 121. 
“Judicial verbosity,” corresp., 120. 
Rejection of the py amendment to the Missouri 
Constitution. , 421. 
The pros and cons of an elective judiciary. C. T., 221. 
LEASE. 
Distinction in equity betw: 7 pe and refusal to 
renew, dig. Md. Ct. App., 
LEGAL EXTRACTS. 
“The use of an oath.” 
LEGAL LITERATURE. 
“What shall we do with the reports?” C. T., 41. 
LEGAL MISCELLANY. 
ea inns of court customs.” Jilustrated London News, 


New York Daily Register, 438. 


whet shall we do with the reports?’ C. T., 41. 


LIBEL. 
Action of libel can be maintained against a corpora- 
tion, dig. N. J. Ct. Err. & App., 459. 
Onenyas ey with unprofessional conduct, dig. 


Kan., 251. 
Previous or subsequent publications by 5-4 — 
admissible to show the animus quo, dig. N. J. Ct. E 
& App., 459. 


“Recent phases of defamation.,” A.J. Donner, 202. 
LICENSE. , 

Contract for repayment of liquor license fee unlawful- 
fully exacted, valid. Town of Columbia City v. 
Authur, in full, 8. C. Ind., 152. 

Slaughter of dogs under dog tax law. Q. & A., 258. 

“Will soliciting orders constitute a person a hawker 
and peddler under the various State statutes.” John 
F. Kelly. 362. 

LIEN. 

Factor’s lien “ose money collected for commissions, 
dig. 8. C. Pa., 299 

“Foreclosure of pledges.” T. R. Mechem, 382. 

Equitable charge of funds advanced to ae 4 man- 
ufacture upon the product, dig. U. 8. 8. C., 

The lien of a mortgagee in a mortgage aie ~<a secure 
an antecedent indebtedness will be postponed to 
that of a = a weg: mortgage ybee v. 
Hawkett, in full .C.C., D. Oreg., 105. 

See Judgment; Mechanics’ Lien? Record. 

LIMITATIONS. 

A request for delay ~~ ee to constitute a new 
promise, dig. 8. C. Pa 

Effect of the ae hette co open accounts,dig. S.C. 
Iowa, 117. 

<  _ relief in favor of a creditor, dig. S. C. Iowa, 

4s 


ae must be raised in court below, dig. U.S. S. 
oi 

Sufficiency of acknowledgment to at ty the statute 
from running against a note, dig. 8. C. Pa., 100. 

Upon suits in court of claims, dig. U. S. S. C, 238. 

When will the anew begin to run against a detached 
coupon, dig. U 160. 

See Adverse Senasiens ; Bankruptcy. 


LIQUOR LAWS. 
The liquor law of Russia, note 120. 
See Constitutional Law. 

LIQUOR TRAFFIC, 

Abatement of illegal saloon as a nuisance we priene- 
tion. State v. Crawford, in full, 8. C. Kan., 

Illegal sale of liquor by means of aneble drawer, 
dig. 8. C. Ind., 496. 

Segengges to restrain illegal saloon as nuisance. C. 

- 441. / 

See Criminal Law. 

LOST INSTRUMENT. 
See Alteration of Instrument. 
MALPRACTICE. 

Error to reject evidence that the limb was in as good 
condition as could ordinarily be expected, when 
skilfully treated, dig. 5. C. Pa., 497 

Measure of damages for, dig. 8. C. Ind., 436. 

Peter Bennett’s argument to the jury. Leg. Ext., 216. 

MALICIOUS PROSECUTION, 

Action can not be maintained where there was prob- 
able cause, no matter how evil the motives which 
prompted the prosecution, dig. 8. C. Mich., 376. 

Advice ot a magistrate, dig. S. C. Pa., 319. 

“Malicious Prosecution.” Justice of the Peace, 265. 





MEASURE OF DAMAGES. 
See Damages. 

MANDAMUS. 
Railroad’s refusal to transport freight, dig. S.C. N. Y., 
To compel a court to remand a cause, dig. U. S. S. C., 
To compel secretary of State to issue certificate of in- 

corporation, dig. 8. C. Mo., 116. 

7 compel the issue of corporate stock, dig. S. C. Me., 


MARRIAGE 
Cohabitation wae repute to prove marriage, dig, N. Y. 
Ct. App., 256. 
Cohabitation : as evidence to establish, dig. N. Y. Ct. 
App., 18. 
MARRIAGE PROMISE. 
Evidence of, dig. S. C. Kan., 376. 


MARRIED WOMAN. 
Debts incurred for the benefit of her separate estate 
bind it, dig. S. C. Vt., 2 
Note of, to bind separate estate, dig. S.C. Mo., 117. 
Words to create a separate estate, dig. S. C. Mo., 117. 
See Husband and Wife. 


MASTER AND SERVANT. 

Brakeman has right to presume that cars are in good 
condition. King v. Ohio, etc. R. Co., W. S.C. C., D. 
Ind., in full, 36 

Liability to infant servant for injuries from defective 
mechanical appliances, dig. S. C. Mich., 437. 

Master liable for servant’s negligence in leaving team 
unhitched by the street. Moulton v. Aldrich, in full, 
S.C. Kan., 9 

—— 8 ability for servant’s assault, dig. S. C. Iowa, 


Presumption in centract of hiring as to time,dig. Eng. 
High Ct., Q. B. Div., 198. 
Who are fellow-servants in same common employ- 
ment, dig. 8S. C. Wis., 399. 
Who is a fellow-servant, dig. 8. C, Mich., 358. 
See Negligence. 
MECHANIC’S LIEN. 
Contract to support not implied from running ac- 
counts, dig. 8. C. Ohio, 399. 
Material furnished without defendant’s knowledge, 
dig. 8. C. Iowa, 319. 
Waiver, either express or implied, dig. S. C. Ohio, 399. 
MISSOURI BAR ASSOCIATION. 
Programme of second annual meeting, note, 480. 
The second annual meeting of the Association. C. 
MISSOURI REPORTS. 
we x v. Alberry—A discrepancy and its explanation, 
’ > 
oy 182. 
“Inaccuracy of reports.” Corresp., 199. 
MORTGAGE. 
Apparent ambiguity in description, dig. S.C. Ala., 238. 
Assignment of note carries with it the mortgage lien, 
dig. U. 8. C. C., N. D. Ga., 478 
Effect of seizure and sale upon lien of subsequent 
mortgages under Louisiana practice, dig. U. 8. 8. C., 
238. 


“Equitable mortgage by deposit of title deeds—the 
American and English rule.” Wim. Archer Cocke, 
6. 


Foreclosure of equity of redemption, dig. U. 8.8. C., 
158. 


aro 2g a in proceedings of foreclosure, dig. U. 8 
Ss. 
ep yr of the negotiable character of a note secur- 
by it, dig. 8S. C. Kan., 278. 

“Tender of ae debt after day of payment.”’ 
M. W. Hopkins, 408. 

The lien of a mortgage to secure 9n antecedent debt 
is postponed to that of a prior unrecorded one. By- 
bee v. Hawkett, in full, U. 8. C. C., D. Oreg., 105. 

The Swiss method of mortgaging, note, 80. 

See Conveyance; Fraudulent Conveyances; Negotia- 

ble Paper; Railroad Mortgage; Record. 
MUNICIPAL BONDS. 

or Ka detenses in mandamus to collect judgment, 
dig. U.S. 8, C., 239 

Donation to public improvements, dig. U. S. 8. 8. C., 176. 

Effect upon the validity of bonds of a oe ‘und of the 
order for their issue, dig. U. 8. 8. C. 

Evidence that statutory requivemente as s to issue were 
complied with, dig. U. 8. 5. C., 198. 
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MUNICIPAL BONDS—Continued. 
Issued by de facto county, without requisite vote, in 
hands Of innocent holder for value, dig. U.S. 8. C., 
99. 


Legality of issue, dig. U. 8. 8.C., 158. 

“Municipal purpose,” defined, dig. U. 8. 8. C., ye 

Non- compliance with conditions of issue, dig. U.S. 8. 
C., 215. 


Power to pledge credit of municipality, dig. U.S. S. 

}.y 176. 

Precinct bonds under the Nebraska statute, dig. U. S. 
S. C., 176. 


Subscription to railroad stock, dig. U. 8. 8. C., 215. 


MUNICIPAL CORPORATIONS. 

Constitutional right to maintain wharves and charge 
wharfage, dig. U. S. 8. C., 239. 

Liability f for debts upon dissolution and succession, 
dig. U. 8. C. C., D. Minn,, 300 

Liability for injury to land owner by landslide caused 
by street improvements, dig. 8. C. Ohio, 18. 

Liability for unsafe highway, dig. U. 8. 8. C., 215. 

Liable on a contract to repay a liquor license fee un- 
lawfully exacted. Town of Columbia City v. Authur, 
in full, 8. C. Ind., 152. 

Powers, duties and liabilities concerning the erection 
of levees. Collins v. City of Macon, in full, 8. C. Ga. 
415. 

Right to maintain a wharf, dig. 8. C. Mich., 338. 

Specific performance of county’s contract to sell land, 
dig. U. S. 8. C., 215. 

See Riparian Rights. 


NATIONAL BANK. 
State taxation of national bank stock, dig. U. 8.8. C., 
213. 


NEGLIGENCE. 
A brakeman has aright to presume that cars are in 
. condition. King v. Ohio, etc., R. Co., in full, 
S.C. C., D. Ina., 367. 

A fire emun on arailway engine and a switchman are 
fellow-servants within the rule, dig. N. Y. Ct. App., 
137. 

A foreman, superior or vice-principal whose orders a 
servant must obey, is not his fellow-servant, within 
the rule releasing the master, dig. U. 8. C. C., D. Col- 
orado, 137 

A railroad company is not liable forthe death of a 
person who commits suicide by reason of insanity 
brought on by an injury inflicted by the company’s 
negligence, dig. U. S. 8. C., 38. 

Aside from statutory regulation no rate of speed of a 
railroad train is a, - se. Powelly. Mo. 
Pac. R. Co., in full, 8. C. Mo., 475. 

Car inspector not the fellow-servant of brakeman. 
King v. Ohio, etc. R. Co.,in full, U.S. C.C., D. Ind., 
367. 

Contributory negligence as affecting the megsure of 
damage caused by fire, dig. 5. C. Vt., 256. 

Contributory negligence in tras, alighting from 
street car, dig. 5. C. R. L., 

Duty of railroad company ol ating its trains within 
city limits to infant of tender years straying ro 
its track. Frick v. St. Louis, etc. R. Co., in full, 8. C. 
Mo., 191. d 

Duty ‘of raiJroad company to trespassing infant, dig. 
8. C. Pa., 497. 

Duty of stable keeper to horse, dig. S. C. Mich., 158. 

#svidence of custom as bearing 7" question of com- 
parative negligence, dig. S. ¢. il , 399. 

Evidence of due care in action fer over-driving hired 
horse, dig. 8. C. Mich., 158. 

Failure of railroad train to stop at station. 
Duncan, U. 8. C. C.,S. D. Miss., 488. 

Imputed to steamboat for injury to passenger, dig. S. 
C. Mich., 338. 

It is incumbent on a railroad company to use all prac- 
ticable und reasonable precautions to prevent injury 
to the property along their right-of-way by fire from 
their locomotive: (x) by keeping their road and 
right-of-way clear from all accumulation of com- 
bustible materials; (b) by using the most approved 
and best mechanical appliances and safeguards, in 
the nature of ash pans and spark arresters, such as 
are generally adopted by and used upon modern 
railroads in this country; and a failure to do so is 
negligence, and will render it liable in damages for 
afire consequent thereupon. Brighthope R. Co. v. 
Rogers, in full, 8. C. App. Va., 314. 

It is not negligence in a common carrier to allow a 
shipper to fill out a bill ot lading in hisown hand- 
writing, thus affording a facility for fraud, dig. U. 8. 
€.C., M. D. Ala., 135 


Morse vy. 





NEGLIGENCE—Continued. 

Leaving team and baggage wagon unhitched in the 
street is negligence. Moulton v. Aldrich, in full, S. C. 
Kan., 94, 

Liability of master for negligent injury to infant em- 
ploye by detective machinery, dig. 8. C. Mich., 437. 
Liability of rae he corporation for detective high- 

way, dig. U 

Liability of the owner of dangerous premises which 
are under control of a lesste. Samuelson v. Cleve- 
land Iron M. Co., in full, 8. C. Mich., 388, 

Liability for wilful act of railroad employee, dig. 8. C. 
Ind., 300. 

No liability for leaving vacant premises in a condition 
dangerous to trespassers. Gillespie v. McGowan, in 
full, 5. C. Pa., 235. 

Of alighting railway passenger, dig. S. Mich., 418. 

Passenger standing on platform of car guilty of con- 
tributory ray notwithstanding duty of car- 
rier to provide seat. Camden, etc. R. Co, v. Hoosey, 
in full, 8. C. Pa., 154. 

Presumption of negligence arising in the case of rail- 
road fires, dig, 8. C. lowa, 419. 

Railroad company may presume that nitro glycerine 
is safely packed, dig. 8S. C. Mich., 159. 

“Rights and liabilities of the owner, hirer and driver 
ot horses.” John W. Snyder, 142. 

Sale of dangerous articles to. children. 
Johnson, in full, 8. C. In 

Transmission by bank of 1 money in accordance with 
instructions to “oo, Jung v. Second Ward 
Bank, in full, S. C. Wis., 

Transmission of money by ‘bank, dig. S. C. Wis., 257. 

bus non dormientibus jura subveniunt, C. T., 321. 

W alking on railroad track as contributory negligence, 
dig. S. C. Mich., 418. 

Where there is no ee to exercise due care, dig. 
Eng. H. Ct., Q. B. Div., 

Who are fellow- serv sng in same common employ- 
ment, dig. S. C. Wis., 399. 

See Dumages; Master and Servant. 


Binford v. 





NEGOTIABLE PAPER. 


A me tame, frog tel bond becomes pants by being 
indorsed to bearer, dig. U. 8S. 8. C., 

Arising out of option deals not ce ded as instru- 
ments the consideration of which is money won at 
gaming. Shaw v. Clark, in full, 8S. C. Mich., 494. 

As affected by status of maker as lunatic, dig. S. C. Pa., 
300. 


Burden of proof of bona fides, where signature is by 
agent, dig. 8S. C. N. J., 257. 

Effect of payee’s knowledge that ~~ is on 
faith of consignment, dig. 8. C. Pa., 137 

Endowment note held non-negotiable, dig. S$. C. lowa, 
497. 


Individual liability of a person who puts the word 
“director” after his signature to a note, dig. 8. C. 
Iowa, 419. 

Indorsement after + aa of maker. Pickler v. Harlan, 
in full, S. C. Mo., 

Innocent holder, where signature was obtained by 
fraud, dig. 8. C. Minn., 239. 

“Irregular indorsers of promissory notes.’ Joseph 
A. Joyce, 82. 

Negotiability destroyed by uncertainty of amount, 
dig. S. C. lowa, 437. 

Note non-negotiable for uncertainty, dig. S 
37. : 

Parol evidence to explain indorsement, dig. 8. C. Vt., 

“Partnership—Firm name on accommodation paper.”’ 
Wim. L. Murfree, Jr., 222 

“Partnership—impiied power to bind the firm by ne- 
gotiable paper.” Wm. L. Murfree, Jr., 302 

pasmest to stranger of a note which has been speci 
ally indorsed to bank tor collection, dig. Ky. Ct 
App., 137. 

Reimbursement of paying drawee of bill, dig. S. C. 
Ohio, 47% 

“The etlect of the death ofan acceptor of a bill of ex- 
change blank us to drawer’s name.” Jrish Law 
Times, 103. 

The fact that a promissory note is secured by a collat- 
eral mortgage will not affect its negotiability, dig. 
S. C. Minn., 19. 

Uncertainty of instrument, dig. S. C. Iowa, 319. 

Void for eae weed ; omission of amount, dig. S. C. 
Iowa, ¢ 

Sve Kk vahene e. 


. C. Iowa, 
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NEW TRIAL. 
Excessive damages as ground for, dig. 8. C. Wis., 19. 
See Federal Courts. 
NOTICE. 
Mention of unrecorded deed in line of title, dig. S. C. 
Pa., 300. 
Possession of real estate notice of whatever title he 
claims. McNeil v. Jordan, in full, 8. C. Kan., 52. 
“Record of deeds, when notice and of what.” T. W 
Peirce, 122. 
Telegraphic notice to the defendant of the issuance 
of an injunction. C. T., 101. 
See Record. 


NUISANCE. 

Abatement of illegal saloon 3 pope. 
Crawford, in full, 8. C. Kan., 4 

A private stable in a ‘city not = oe a nuisance. Roun- 
saville v. Kohlheim, in full,s. C. Ga., 34 

Injunction to 1estrain illegal liquor saloon as nuis- 
ance. C,T., 

Injunction to restrain nuisance, dig. S. Jud. Ct. Mass. 

Ringing of factory bell to constitute. 
yer, in full, 8. Jud. C. Mass., 251. 

Unsafe building, dig. U. 8. C. C.,S. D. N. Y., 58. 

See Injunction. 


OPTION. 
See Contract; Wager. 


PASSENGERS. 
See Civil Rights. 


PARENT AND CHILD. 
Effect of emancipation upon parents’ “ of action 
for death by wrongful act, dig. S. C. Pa., 
“Habeas corpus—custody of children.” 
2s 281. 
“Parent and child.” Charles A. Buckman, 93. 
“Parent and child.” J. M. Kerr, 425. 
“The value of children.” Canadian Law Journal, 286. 


PARTIES. 
See Action. 


PARTNERSHIP. 
Administration of partnership estate by administrat- 
or of surviving partner, dig. S. C, Ohio, 400. 
Admissibility of evidence that firm bank account was 
kept in the name of individual member, dig. 8. C 
Pa., 80. 
Agreement to ny mane TO CoD ty asa al 
ybee v. Hawkett, in full D. Ore 
Balance sheet made at dissolution not evi “ay to 
show that a certain note was — a partnership un- 
dertaking, dig. N. Y. Ct. App., 497. 
Implication of law as to compensation for services 
rendered co-partnership, dig. N. Y. Supreme Ct., 479. 
ie partnership.””’ Wm. L. Murfree, Jr., I, 442; 





State v. 


Davis v. Saw- 


G. > Bantz, 


ba partner can not assign for benefit of creditors, 
g. 8. C. Iowa, 137. 

Phe. partner has no power to execute general assign- 
ment for benefit of creditors, dig. S. C. lowa, 58 

Partner can not bind firm on guaranty of third per- 
son’s obligation, dig. S, C. Minn., 459. 

“Partnership—Firm ag on accommodation paper.” 
Wm. L. Murfree, Jr., 

opiehtitiie Beeman’ 4 power to bind the firm by ne- 
gotiable paper.”’ Wm. L. Murfree, Jr., 302. 

Partnership real estate, dig. S. C. Ohio, 338. 

Power of partner in settling up firm business as to 
sales on credit, dig. S. C. Pa., 5s. 

Seizure of firm’ 8 property for individual debt, dig. S. 
Jud. C. Mass., 239. 

Where the partnership is of a firm, and a third party 
a note by member of the original firm for in- 
dividual debt, will not bind the third party, dig. 3. 
C. Mich., 117. 

PATENT. 

AS Ss infringer is evidence of both novelty and 
utility, dig. U.S. S. C., 159. 

Combination of old elements not L peeeestte without 
mutual qualification, dig. U. S. S. C., 159. 

Defects cured by reissues, dig. U. S. C. C., D. N. J., 319. 

ms a —_— as remedy for infringement, ‘dig. 

Cc 


22. 


p ©., 
asenaier of original and reissue, dig. U. 8. 8. C., 80. 
Infringement of license tu use once only, dig. U. S. 8. 
” 
Intelligibility of specification and combination of 
known devices, dig. U. 8. 8. C., 239, 














Setattte croome 
aac ae ocean eee a) PUBLIC PC 
PATENTS—Continued. ‘ a7 
Laches in «pplying for reissue where the patentis void a, 
as too broad, dig. U.S. S. C., 176. See Cont 
Novelty, dig. U. 8. S. S. C., 239. PUBLIC U 
Novelty ‘of meat- canning process, dig. U. S. S. C., 239, | “Dedicat 
Batsene void as broader than original, dig. vu. 's. 8. C,, QUO WAR: 
Reissue, void as too broad, dig. U. 8.8. C., 176. geo 
Variance in reissue, dig. U. 8. S. C. , 58. ee 
Void for anticipation, dig. v. . 8.8. 0. 58 RAILROAI 
Void for want of novelty, dig. U. S. 8. C., 198. “A a 
See Escrow. esr d 
. . ogg 
PENSION. . &. ©., 
Exemption of proceeds from execution, dig. S.C. N, “hatte of 
459. Morse * 
PERJURY. Unliquid 
Can not be assigned upon extra-judicial oath, dig. 8, any 5 
C. Pa., 36. acific 
False evidence of subsidiary facts. State v. Meader; See Com: 
in tull,S. C. Vt., RAILROAI 
PLEDGE. Creation 
“Foreclosure of pledges.” F. Rh. Mechem, 382, closure 
— Right of 
PHRASES. dig. U. 
See Words and Phrases. Right to 
POLICE POWER. claim i 
Taxation of dogs. Q. & A., 258. { en o: 
See Constitutional Law. suerte 
POSSESSION. RAPE. 
Of grantor, not deemed adverse to the grantee or those a 
¢ laiming title under him. McNeil v. Jordun, in full, i. 
8. C. Kan., 52. (REAL ES1 
POST OFFICE. “Liabilit 
Remedy for refusal of post master to deliver mail mat- B. Mar 
ter, dig. U. 8. C. U., D. Ky., 137 “Right o 
Suit ager postmaster for detaining letters, dig. U. 
8.0. 0., 8. D. N. Y., 319. eat Fa 
Right to 
PRIORITIES. dig. S. 
Deeds of even dates, dig. Eng. High Ct. Ch. Div., 300, Ripariar 
PRACTICE. See Equi 
Denial of signature to instrument, dig. U. 8. S. C., 19% [ppoKIVE 
Duty of court in cases where the evidence is such that ] Gontrol } 
a verdict for plaintiff must be set aside to direct the N.J.C 
jury to find for the defendant. Powell v. Mo. Pac. é 
Ry. Co., in full, 8. C. Mo., 475. RECORD. 
Effect of demurrer to evidence, dig. 8. C. Ind., 257. A vendo 
Improper influence of vourt on jury, dig. S.C. Wis., 400. Sn cmead 
a of counsel in argument, dig. 8. C. pone ii 
“Proof by inspection.” A. G. McKean, 225. ee 
Writs made returnable on Sunday voidable not void, , 
dig. U. 8. C. C., D. N. H., 479. RELIEF ¢ 
See ‘Admiralty; Federal Supreme Court; Service of See Judi 
Process. 
- REMOVAI 
PRACTICE, CRIMINAL. After de 
Abolition of the grand jury system in Wisconsin. Q ‘iti 
& A., 114. In Kansas, Q. & A., " Maiction 
Presence of defendant at trial, dig. S.C. Ala., 36. . 8. 
See Grand Jury. Citizens 
PROHIBITION. —. 
When boo of prohibition is demandable, dig. N. Y ree 
Ct. App., 3 -U., 


See Puibenel Law. 


pt oO! 
59. 
PROMISSORY NOTE. 


Suits ag 
bai, ee fees” in cludedin note are due. Q. & | Time of 
Pn 2 Ne sottahae Paper fetes 
: g nage Where } 

PUBLIC LANDS.'* is dest 
Compromise by timber agents with trespassers, dig. relieve 





U.S. 8S. C., 58. : v. Wit 


Construction of land grant of alternate sections, dig. 8 ADJ 
U. 8.8. C., 15: Oompro 
oor hy aouretes carrying United States mail, dig. 240, 
U.S. S. C., 99. 
Office and effect of patent for public lands, dig, U. 8. ESCISSI 
8. C., 58. See Con 
Presumptions in tavor of ownership, dig. U. 8.8.0. VENU! 
198. ? Color te 
Sale after entry, dig. U. S. 8. C., 58. 8.8.C 
PUBLIC OFFICER Constru 
Before there can be an officer de facto there must be ties or 
some oftice known to the law which some person Erronec 
could legally hold, dig. S. C. Iowa, 117. revent 
PUBLIC POLICY. import. 
Combination to purchase 3 re sale. Smith v. 8.C., 1 


Ullman, in full, 8. C., Md., 








is void 


C., 239, 
5.8.6 


5. C. N, 


dig. § 


beader, 


' those 
in full, 


il mat- 


dig. U. 


., 300, 
C., 197. 
th that 


ect the 
o. Pac, 


ated 


Die 

's., 400, 
. 8S. Ce 
void, 


rice of 


in. 


Q. 


's, dig. 
is, dig. 
il, dig. 
y, U. S. 
3. S.C. 


ust be 
person 


ith v. 








PUBLIC USE. 

“Dedicatiou.” Charles Burke Elliott, 422. 

QUO WARRANTO. 
Judgment in proceedings to declare a 4 ee of 
franchise because of a misuser, dig. 8. C. LIL., 19. 

RAILROADS. 

“A distinction the law should recognize.” 
Daily Register, 280. 

Construction of an exemption from taxation, dig. U. 
8. 8. C., 176. 

Duty of train men to obser ¥ signals at flag stations. 
Morse v. Duncan, in full, U. 8. -C. C. +5. D. Miss., 488. 

Unliquidated demands ee te in tort against com- 

any subsequently consolidated.” Whipple v. Union 

-acific R. Co., in full, 8. C. Kan., 329. 

See Common Carrier; Damages; "Negligence. 

RAILROAD MORTGAGE, 

Creation of obligations by receiv: “2 sEpene in fore- 
closure proceedings, dig. U. 5. 8. C., 

Right of ae snet as well as ionieeeaaes to foreclose, 

J. 159. 


New York 


dig. U. 8s. 8.C 
Right to appeal from decision on decision of supply 
claim in foreclosure proceedings, dig. U. 8. 8. C., 479. 
{ Statutory right of redemption not pr tata to, dig. 
U.S. 8. C., 215. 
RAPE. 
Homicide in self ran by victim of intended rape, 
dig. 8. C. Cal., 25% 
REAL ESTATE. 


“Liability of examiners of titles to real estate.” ow. 
B. Martindale, 482. 

“Right of pew-holders.” 

REAL PROPERTY. 

Right to remove building erected on land of another, 
dig. 8. C. Mo., 459. 

Riparian rights, dig. S. C. Ohio, 459. 

See Equity ; Execution. 

RECEIVER. 

Control of receiver’ $s contracts by the chancellor, dig. 
N. J. Ch. Ct., 257. 

RECORD. 

A vendor who fails to record his mortgage for pur- 
chase money is guilty of laches, dig. U. 8.8. C., 59. 
Failure of rec srder to index a mortgage will not post- 

pone its lien, dig. 8. C. Pa., 137. 


“Record of deeds, when notice and of what.” 
Pierce, 122. 


sy James A. Seddon, 101. 


T. W. 





{ 


RELIEF OF THE SUPREME COURT. 

See Judicial Reform. 

REMOVAL OF CAUSES. 

After decree in State court, dig. U. 8. 8. C., 198. 

Citizenship and failure to file transcript to affect juris- 
diction. National Steamship Co. v. Tugman, tn full, 
U.S.S.C., 448 

Citizenship of nominal parties, dig. U. 
Tex., 80. 

Contingent liability of some of the parties, 
8. C., 240. 


Ss. C. C.,N. D 


dig. U.S. 


Effect of citizenship of formal parties, dig. U. 8. 8. C., 
c 
Suits against revenue officers, dig. U.S. S. C., 216. 
137. 


RES LEVIN. 

Where property which has been wrongfully replevied 
is destroyed by act of God, such destruction will not 
relieve the liabillty of the wrong-taker. De Thomas 


| Time of application for, dig. U. 8. C. C., N. D. IL, 





vy. Witherby, in full, 8S. C. Cal., 312. 


S ADJUDICATA. 
semapromise under the Louisiana law, dig. U. 8.8. 


ESCISSION. 
See Contract. 
VENUE-LAWS. 


9 

Construction of the act of June | 6, 1872, “to reduce du- 
ties on imports,” dig. U. S. 8. C., 160. 

Erroneous assessments of commissioner of internal 
revenue, dig. U. S. 8. C., 215. 

Papert duties on thread lace and insertings, dig. U.S 


le ey oe 





awed rw of sugar grades on imported sugars, dig. U. 





THE CENTRAL LAW JOURNAL 513 
PUBLIC POLICY—Continued. REVENUE LAWS—Continued. 
Contract to reward firemau for doing official duty. C. Import duty on boeks, dig. U. 8. 8. C., 59. 
T., 381. ” . —_ ee 
D Seeteeet. R rT < - il suits against revenue officers, dig. U. 


Usage in the interpretation of, dig, U. 8. 8. C., 199. 
RIPARIAN RIGHTS. 
Collection of w harfage, within limits of municipality, 


dig. U. 8. 8. C., 176. 
SALE. 
“Renee of possession upon sale of chattels. C. T., 


Combination to purchase — ss public sale. 
Uliman, in full, 5. C. Md., 

one re at sale of caieuiaer in form of a lease, dig. 
5. oy Dade 

Construction of contract of sale where bills of lading 
are sent with dratt attached, dig. S. C. Minn., 35. 

Delivery to carrier is delivery to consignee, dig. U. 8 
C. C., D. Iowa, 56. 

Delivery to carrier is delivery to vendee within the 
Iowa Statute of frauds, U. 8.C. C., D. lowa, 299 

Delivery of possession, dig. U. 8. s. e 214. 

Made upon misrepresentation of buyer that he is the 
agent of another on whose credit the chattels are 
sold, will not pass title. Hametv. Letcher, in full, § 
C. Ohio, 50. 

Measure of damages for breach of contract of, dig. 
Md. Ct. App., 238, 

No delivery where payment of cash is a condition 
precedent, dig. S. C. Ind., 479. 

Rw ee relied on amounts to warranty, dig. S. 


Smith v. 








The bona fide vendor of over- eens stock does not 
warrant the title, dig. 8. C. Pa., 138. 

i = chattel not to pass soael paid for, dig. 8. C. 

ich 

Where ree are delivered to carrier with bill of la- 
ding and draft attached, the goods not to be deliv- 
ered until the draft is paid the possession remains in 
the seller, dig. U. 8. C.C., W. D. Tenn., 27 

See Contract; Specific Performance; Judicial Sale. 


SERVICE OF PROCESS. 
Against United States on bill of review. Bush v. 
United States, in full, U.S , D. Oreg., 348. 
Amendment of defective return, dig. 8. C. Wis., 
Cee force by officer, to identify defendant. 


419. 
‘C. T., 


Validity of warrant as affecting liability of officer, dig. 
8. C. Mich., 41$ 
SET-OFF. 
Claim not due when proceedings were instituted can 
not be pleaded as, dig. 5S. C. Kun., 437. 


SHERIFF'S SALE. 


Arrangement that sale should benefit the defendant 
will not avoid sale, dig. 8. C. Pa., 46¢ 


SLANDER. 
“Recent phases of defamation.” 


SPECIFIC PERFORMANCE. 

A contract to deliver a policy of insuran‘e is capable 

of specific performance, Hebert v. Mut. Life Ins. 
Co., in full. U. 8. C. C., D. Oregon, 93. 

Damages in lieu, dig. S. C. Ohio, 338. 

Of contract to convey land where the title is question- 
uble and unmarketable. Cornell v. Andrews, in 
full, N. J. Ct. Err. and App., note by J. H. Stewart, 8. 

Of contract partially performed, notwithstanding it 
— within the statute of frauds, dig. U. 8.8. C., 

‘ 

Of a contract of sale at a price to be fixed by arbitra- 
tors, dig. 8. C. Mo., 118 

Of county’s contract to sell land, dig. U. 8. 8. C., 215. 

“Specific performance of parol contracts relating to 
lands.” Isaac N. Payne, 166. 

See Equity. 

STATUTE. 

Legislative journal as ev ey to prove. 
deberg, in full, 8S. C. Kan., 

State precedent as to legal ie of my =e ac 
Amoskeag National Bank v. Ottawa, in full, U. 

C., 250 
STATUTE OF FRAUDS. 
Delivery of goods to the carrier Is age 4 


vendee within the Iowa statute of frauds, 
C. C., D. Iowa, 299. 


Inducing Br omise to indemnify surety of another, dig. 
Ss. 76. 


A. J. Donner, 2. 


In re Van- 


to the 
es UJ. 3. 


eave 
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STATUTE OF LIMITATIONS. 
Where it begins to run in favor of trustee, dig, U.S. 8. 
See Corporations; Limitations. 
STOCK. 
“Income” of capital stock. C. T., 101. 
See Corporation; Sale. 


STATUTORY CONSTRUCTION. 
Re + eae in repugnant provisions, dig. S. C. 
‘a., 419. 
Verbal agreement for sale of lands, dig. 8. C. Ohio, 338. 
Verbal contract to convey lands, dig. S. C. Ill., 400. 
erbal promise of indemnity, not within. Dermitt v. 
Bickford, iw full, 8S. C..N. H., 434. 
WW is peuning the liability of another, dig. S.C. 
—— ise contract for an interest in lands, dig. 8. C. 
fey 
Meaning of “able bodied” in the Missouri Vagrancy 
Act. Q. & A., 19 
The term “State” in the grant of judicial power in the 
Constitution does not include territory. Watson v. 
Brooks, in full, U. 8. C.C., D. Oregon, 308, 


STOCK-BROKERS. 
Stock-brokers and stock exchanges. 
Passos, 20. 
STGCKHOLDER. 
Estopped as to creditors +. deny the validity of their 
stock subscriptions, dig. S$ ll, 18. 
Necessary averments in an action to enforce a stock- 
holder’s liability for corporate debts, dig. U. 8. 8. C., 


By John R. Dos 


The capital stock of a corporation is a trust fund for 
the payment of its debts, and its stockholders can 
not be Annccent holders ; they are privy to the trust, 
dig. 8. C. Ill., 

See tebe 

STOCKHOLDER’S LIABITLIY. 

A court of equity’s jurisdiction to enforce in action 
ae the company for the debt, dig. U. 8.58. C., 
1i7 


STOPPAGE IN TRANSITU. 
Seizure of goods under process against consignee, dig. 
8. U. Wis., 319. 
SUBROGATION. 
Does not apply to a case where a payment is made by 
a mere volunteer, dig. S.C. App. Va., 38. 
See Insurance; Fire. 
SUEZ CANAL. 
“The legal position of the Suez canal.” Law 7imes, 125. 
SUNDAY. 
“Sunday laws—Works of necessity.” 
Journal, 149. 
Validity of will made on Sunday. 
SUPPLEMENTARY PROCEEDINGS. 
See Federal Courts. 
SUPREME COURT. 
See Judicial Reform. 
SURETY. 
Effect of a mistake in the recitals of a bond on the li- 
ability of, dig. S.C. Iowa, I9. 
Effect of taking collateral a upon liability of, 
dig. N. J. Ct. Err. & App., 
Liability of vag | surety on a covenant of a married 


Canada Law 


Q. &. A., 377. 


woman, dig. 8. ©. N. J., 177. 
See Bond; Guardian and Ward. 
TAXATION. 


Capital stock of foreign corporation, dig. 8. C. Pa., 499. 

Exemption of et in savings banks from taxa- 
tion, dig. U. 8. 5. C., 

Of dogs as police me: al Q. & A., 258. 

Remedy for redemption from void tux sale, dig. 8. C. 
Iowa, 419. 

Repeal of pearaton, tax pending continuance of life 
estate, dig. U. 8. S. C., 100. 

Right of lien holder to pay taxes to preserve his secu- 
rity, dig. 8. C. Mich., 356. 


Taxation of exempt charity; dig. U. S. 8. C., 213. 

State taxation of national bank stock, dig. U.8. 8. C., 
213. 

Uniformity and equality, dig. U. §. 8. C., 199. 


Voluntary and involuntary res as affecting the 
recovery of taxes paid, dig. S. C. Pa., 438 
See Constitutional Law. 





TELEGRAPH. 
Failure to deliver message in good time, dig. 8. C. 
Ind., 257. 
“te rams and telegraph companies.” R. F. Stevens, 
r., 182. 


Telegraphic notice to defendantof the issuance of an 
injunction. C. T., 101. 
TENDER. 

“Tender of morsenge debt after day of payment.” M. 

W. Hopkins, 408 
TITLE. 

Specific performance of contract to convey land 
where the title is questionable or unmarketable. 
Connell v. Andrews, in full, N. J. Ct. Err. & App.— 
note by J. H. Stewart, 8. 

See Real Estate. 


TORT. 
Contribution between wrong-doers, dig. 8. C. lowa,419. 
we of ee for tort of administrator, dig. U. 8. 
D. N, ” 

One is answ er able in tort for the natural and reason- 
able consequences of his acts. Hughes v. McDon- 
ough, in full, 8. C. N. J. 

See Attachment; Damages; Negligence; Nuisance. 


TRIAL. 
See Jury Trial. 
TRUST. 

A mere trustee, whose commissions have been al- 
lowed has no right to appeal, dig. S. d., 278. 

A trust created verbally, which has been partially per- 
formed will be enforced. Robbins v. Robbins, in 
full, N. Y. Ct. App%, 209. 

Attachment of accrued income of trust for spend- 
thrift son, dig. 8S. C. Pa., 400. 

Letter by testator to residuary legatee to establish se- 
cret trust, dig. S.C. N. Y., 279. 

L — of trust funds without authority, dig. S.C.N. J., 

tae 
Personal liability tor loss of trust funds deposited in 
bank. Williams v. Williams, in full, 8. C. Wis., 74. 
Personal ey of trustees upon cgvenant, dig. Md. 

Ct. App., 10f 

Request of <a to his heirs to convey land will not 

create a trust, dig. S. C. I11., 400, 

Rigs’ to Eseeteraganes upon failure of trust, dig. U. S$ 
de 
When ‘statute of es begins to run in favor of 
trustee, dig. U. S. 8. C., 466 
See Charitable Trusts; a 


JNITED STATES. 

Allowance of claim aga‘nst, by commissioner equiv- 
alent to account stated, dig. U.S. 8. C., 100 

Ejectment for property in possession of the United 
States, dig. S. C. Cal., 337. 

Limit of Federal power. United States v. Cahill, in 
tull, U. S.C. C., E. D. Mo., 92. 

Service of process against, on bill of review. 
United States in full, 

Stamps unealled for under contract with bank-note 
company, dig. U.S. 8. C., 

Statutory priority in claim on estate of — ent 
debtor. _— v. United States, in fuli, U.S. C. C., D. 
Oreg., 42 

UNITED STATES MAIL. 

Indecent matter in United States mail, dig 
D. Ky., 36. 

er ation of, on Union Pacific Railroad, dig. U. 

. §. C., 99. 


q 


Bush v. 


U.S.C. C., 


see Public Lands. 


UNITED STATES TREASURY. 
Payment under protest of charges on seized cotton, 
dig., U. S. S. C., 240. 
Transcript from, as evidence, dig. U. 8. 8. C., 177 
USES. 
See Charitable Trusts. 
USURY. 
Recovery of voluntary payments upon usurious notes 
dig..S.C. Ind., 
Release under seal of claims for. C. T., 341. 
Unauthorized exaction of lending agent in the way of 
a bonus for a loan will taint the loan with usury. 
New Engiand Mortgage Security Co. v. Hendrickson, 
in full, 8. C. Neb., 
USAGES AND Cc USTOMS. 
ee of warehouse receipts, dig. S. C. Mich., 








NDOR’S 
Waiver b 
Iowa, 59 
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NDOR’S LIEN. 

Waiver by acceptance of other security, dig. S. C. 
Iowa, 59. 

See Husband and Wife. 


AGER. 

Option contract for “futures” not void unless it ap- 
ears that neither pay intended actual delivery. 
SGerray v. Ocheltree, in full, 8. C. lowa, 434. 

See Contract. 


‘AIVER. 

Performance by a rey company of its mail con- 
tract, dig. U.S. 8. C., 

See Exemption, 


Common sense and the law of wills. C. T., ™. 
Constrution of devise of life estate. Q. & A., 140. 
Construction of gift for life and intestacy as to re- 
mainder, dig. Eng. High Ct., Prob. Div. & Adm. Div., 
240. 

peerecon of gift over on contingency, cig. Eng. 
{. Ct., Ch. Div., 216. 

re ttees of trust in personalty, Eng. H.L 216. 
Creation of precatory trust, dig. Eng. P. C., 348. 
Evidenee of extrinsic facts in construction, dig. S. C. 
Ala,, 499. 

Letter to baa! legatee to establish a secret trust, 
dig. S. C. N. Y. 2 

}Parol evidence o: show intention of testator, dig. S, 
C. App. Va., 38. 

“Promise on ‘make a will—Roberts v. Hall.’ 
Law Journal,445 

"alidity of will made on Sunday. Q. & A.,877. 


Canada 








WITNESS. 
Limits of ——- as to questions tending to crimin— 
ate. Hx parte Reydolds, in full, Eng. Ct. App., 13. 
Limits of the rule that a party _may not impeach his 
own witness, dig. S. C. Kan., 57. 
Privilege from arrest while attending triai, dig. U. S. 
C. C., D. Mass., 138. 
* “Privelege of witnesses as to puminetins questtons.” 
Trish Law Times, 1., 343; If, 364; » 401. 


“Witnesses criminating rte es.’ 
Peace. 308 


See Evidenee, 


Justice of tke 


WORDS AND PHRASES, 

“Able bodied.” Q. & A., 

“Control” of a ng a eiion means os execu 
tive control, dig. U. » E. D.} 

“Federal ponent - U. s. 8. C., 

“Household and kitchen asin. ‘te. 8. C. Tex., 99. 

“Income” of capital stock. C. T., 161, 

“Next of kin,” dig. 8. C. Neb., 357. 

“Purchase money,” dig. 8. 8S. Vt., 59. 

“— of trade,” dig. 8. C. Mich. + 157; dig. S.C. Kan., 
4: » 


When is railway passenger’s ticket “used” within its 
terms. Auerbac h v. New York Cent. R. Co., in full, 
N, Y. Ct. App., 33. 


“Ww ords and array of force” to cohstitute false im- 
prisonment, dig. S. C. Wist, 256 
WRIT. 
See Practice. 
WRIT OF ERROR. 
See Appellate Practice, 
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To OuR Patrons: The management of the CENTRAL LAW JOURNAL take this opportunity of thank 
ing the profession for the continued and ever increasing evidences of an appreciation of the practical util- 
ity of the JOURNAL as a repository of current legal literature, and of expressing the intention to spare no 
pains in the future, as in the past, to deserve this high commendation. Hereafter, as heretofore, the 
short, meaty leading articles, replete with abundant citations of authorities, which have met with such 
universal approbation from the gentlemen of the bar, will be foundin each number. There is no space 
in this publication for Prosy Dissertation, and centributions of that character are remorselessly rejected. 

As to REPORTED CASES, every effort will be made to maintain the reputation of the files of th 
-JOURNAL as a repository of the freshest and best case-law of general and practical interest. No space 
beyond a brief mention will be accorded cases merely unique, curious or amusing; nor to those turn- 
ing upon questions whicherarely arise in Practice. Experience teaches us that the interests of the pro- 
fession are best subserved by making the JOURNAL a store-house of the implements of a lawyer’s trade. 
‘The object constantly aimed at will be to give the active practitioner a report of such adjudications as 
are likely to be of actual service to him in his business. Matters of local interest merely, however im- 





portant, will, of course, be seen to be out of place in a periodical which finds its patrons in every State 
and Territory in the Union. Particular attention is paid to the decisions of the Federal Supreme Court. | 
ALL of these will be found in the JOURNAL. The more important cases which are likely to be useful to 4 


our readers in all parts of the country, will be reported in full. The less important will appear, carefully 
-condensed, in our ** WEEKLY DIGEST OF RECENT CASES.” 


This last is a comparatively new feature of the JOURNAL, having been first introduced January 1, 4 
1882, and was designed to take the place of the abstracts wich we formerly published. The more con- 


densed character of the Digest, enables us to bring to the reader’s notice a larger number of cases,which, 


-as the volume of adjudications annually increases, is an important matter. The arrangement in an al-~ 
phabetical form, is a simple, but very efficient device for lessening the labor of the reader who is looking, 


for authority upon some given topic. If one happens to be searching for the decisions of a particular 
state, the list of States at the head of the Weekly Digest, with references to the numbers of the para-_ 
graphs, will give him a key that will enable him to readily find what he wants. ‘This feature of the 

OURNAL has, as will be seen from the testimonials herewith published, (which, it may be remarked, are 
entirely unsolicited,) evoked hearty commendation from our readers. 

Our ** MONTHLY INDEX” is another novel and original feature of the JOURNAL. It is an 

index of the contents of the four numbers of the month. printed upon the leaves of the cover, and its ob- 
ject is to afford the reader a convenience for searching the pages of the JOURNAL without examining it 
number by number, or being compelled to await the conclusion of the volume and the publication of the 
index to it. By the aid of this monthly index, the reader can see at a glance what matters the numbers 
-of that month contain which are of especial interest to him. This index, (of which the first number is 
that for August of this year,) involves no extra expense to the subscriber, and, (being printed upon the 
leaves of the cover,) does not encroach upon the space of the JOURNAL. , 


UNSOLICITED COMMENTS BY PAYING SUBSCRIBERS. 


I have been a subscriber to your valuable Journal since Your Journal is indispensable. Success st prosper- 
| y- 43 


.its first establishment,and regard my bound volumes al- GEObGE C. PAINE, 
most as indispensable as ~ — Lge ig Aberdeen, Miss., January 16, 1882. 
O y . “ ae N . 
a 7 aw Be H I cannot do without the Journal. Ithas been of at 
22 W. Berry St., Ft. Wayne, Ind., Jan.-5, 1882. mdi So aes tn tay oe ear MOORE,” 
I think the Central Law Journal is the best I have ever St. Helens, Oregon, Feb. 17, 1882. 
‘seen, and one whieh no lawyer who desirestobeupwith |  pjease find enclosed, order for five dollars for your 
the times, can possibly do without. The new feature just | Journal as per bill enclosed. This is my first subseription 
added, the weekly digest, will be very valuable, and ex- for the Journal, and itis the best law paper I know of. 
tremely so, if it is made up with the same care and dili- | 3EO. i REMELE, 
gence which characterizes the other parts of the Jour- 31 Milk St., Boston, Mass., March 3, 1882. 


nal. Springfeld, = ee th tee, I enclose check tor tive dollars for Central Law Journal, 


5 ay > rece 1 ~ le 4 
I am a subscriber to the Contentiaw Suara, oo wish ins poe tiask peougs,) Wak eaten 5 ae noe i 
to express to you my appreciation of a new feature, 7 y 4 . 6, 1882. 
which I find in the Gamber of date of comeaty 6, 1882. | wah Bees, Se Ter 
This feature is the addition of your ‘* Weekly Digest of | ’ TIN & 
Current Cuses,” which is, in my opinion, of great value MAR Mo., March 16, 1882 
to every lawyer. I can see now that your Journal will | Moberly, Mo., March 16, . 


é N, 


not only be a report and compilation of learned legales- | Please send me the Journal,I can ghey nothing 


says, but acomplete Digest. 0. L. BOSWORTH, | that takes its place. il. cCRRING, 
23 Bradford St., Bristol, R. I., Jan. 13, 1852. | 102 Central Ave, Minneapolis, Minn., March 23, 1882. 
Each number contains twenty pages of reading matter, double column, large octavo, besides four pages ©, 
.advertisements. It is bound in two volumes per annum, each volume containing over 500 pages of reading matter 
and an exhaustive index and table of cases, making, in a year, more matter than is contained in six Volumes of or- 
‘dinary law reports. Subscription price 85 per year in advance; sing'e numbers, 25 cents. 
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